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STATEMENT OF THE CASE

On October 9, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 28, 2008, and a pre-hearing order was filed on May

30, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 4, 2008, February 8, 2008, April 14, 2006, and

at all pertinent times the relationship of employee-employer-

carrier existed between the parties.

3. The claimant fell at work on February 4, 2008, and fell

again on February 8, 2008.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Medical treatment regarding the February 4, 2008, accident.

3. Temporary disability and medical treatment regarding the

February 8, 2008, accident.

Claimant’s contentions are:

“The claimant contends that he fell while
performing employment services on February 4,
2008 and that as a result medical expenses
where incurred that should be the liability of
the respondents.  The claimant contends that
he fell performing employment services on
February 8, 2008 and as a result he is
entitled to temporary total disability
benefits until a date yet to be determined,
medical treatment and the award of attorney’s
fees.”

Respondents’ contentions are:

“The claimant claims that he initially injured
himself on February 4, 2008, while walking and
talking on a cell phone and fell down a
doorstep.  He also alleges a second injury on
February 8, 2008.  The claimant underwent x-
rays and they were found to be normal.  He
also underwent an MRI that was within normal
limits.”

DISCUSSION

The claimant is a forty-eight-year-old male employed by the

respondent as a building custodian.  His duties included cleaning

and setting up for event, dinners, and worship services.

On February 4, 2008, the claimant testified that he was going

down the stairs and fell on his back.  He stated he was on the

phone with Michael, his partner, and that Michael called and
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reported his fall.  After his partner made the call about his fall,

church staff arrived to his location.

On February 6, 2008, the claimant returned to work and worked

both the 7th and 8th of February.  During the day of February 8th,

the claimant testified that he performed routine activities and

that he was able to perform those activities.  At some point the

claimant testified he had mopped the kitchen area.  He stated that

he had warned another individual about falling on the wet floor.

The claimant then alleged that he slipped and fell on the wet floor

he had just mopped and given warning about.

On February 6, 2008, the claimant reported to Dr. Jon Harper

complaining of a fall at work and injury to back on February 4,

2008.  Dr. Jon Hope gave assessment of lumbosacral spasms.

On February 8, 2008, the claimant was seen in the Sparks’

emergency room.  He complained of a fall at work with lower back

pain.  X-rays were taken of the claimant’s lumbar spine.  The

diagnostic report notes “lumbar alignment is normal.  The disc

space heights are maintained.  There is no evidence of fracture or

subluxation.”

On February 29, 2008, the claimant is seen by Dr. Harper with

complaints of tingling numbness in hand and feet.  Dr. Harper gave

assessment of severe muscle spasm.

On January 30, 2008, the claimant was seen at the Adult

Medicine Specialist with back pain.  He was taken off work from

January 30, 2008, until February 4, 2008.  The claimant was also

scheduled for an MRI on his lumbar spine which was completed on
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April 5, 2008.  On January 31, 2008, the claimant was given an

appointment with Healthsouth Hospital for physical therapy on his

back.

The claimant had the following exchange on cross examination

regarding a non work-related accident that occurred prior to the

first alleged work-related accident:

“Q. All right.  And what you’re telling us
here to -- today is that you moved some
furniture at the end of January and had to
miss some time from work because of what
you’re saying was your shoulder?

A. (Witness nods.)

Q. Is that a yes?

A. Yes, sir

          MR. FRYE:  May I approach, Your Honor?

JUDGE WELLS:  Yes.

Q. (Mr. Frye continued.)  All right.  This is
pages 9 and 10 from Sparks, and this would be
Dr. Harper’s office (indicating).

MR. FRYE:  May -- may I approach?

JUDGE WELLS:  Yes.

Q. (Mr. Frye continued.)  All right.  On
January 30th -- and you may look at that
(indicating).  It indicates that you had back
pain and they were ordering an MRI.

A. Yes.

Q. Is that correct?

A. Uh-huh.

Q. All right.  And when you, ultimately,
underwent that MRI that was ordered by Dr.
Harper, that was done on February 5th, wasn’t
it?
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A. Yes, sir.

Q. And would you tell me what area of the body
was -- did you undergo an MRI on?

A. My lower --

Q. Your low back?

A. -- low back.

Q. Okay.  So this had been ordered as of
January 30th, and was done on February 5th.  Is
that correct?

A. Yes, sir.

Q. Okay.  And that low back is not up in your
shoulder, is it?

A. No, sir.

Q. All right.  And then he also put you on
some --

A. It’s not him.  It’s a her.

Q. It’s a her?

A. It’s a --

Q. I’m sorry.

A. It’s a nurse assistant.

Q. All right.  I apologize.

A. It’s not a doctor.

Q. All right.  And you had some restrictions,
did you not, because of the incident at home?

A. Yes.

Q. And what were those restrictions?

A. Not to lift anything above ten pounds until
back is healed.

Q. All right.  And also on January 31st --
this is page ten -- what was ordered as far as
treatment for your low back?
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A. Physical therapy.

Q. And what’s the date that that order was
done?

A. On 2/5.

Q. No.  What was the date of the order up
here?

A. Oh, 1/31.

Q. And would you agree with me that this
physical therapy that started on February 5th
would have occurred or, at least, was ordered
before you had the falls.  Is that correct?

A. Yes.

Q. All right.  And you were trying to get the
MRI and the physical therapy paid for, were
you not, through your group health?

A. I believe so, yes.

Q. Okay.

A. It was denied.  I know that on the -- that
Friday.

Q. That Friday before you came back to work?

A. Yes.

Q. Okay.  And one of the main problems that
you’ve described to the doctors, was it, you
were having spasms in your lumbar area.  Is
that correct?

A. Yes, sir.

Q. All right.  And I asked you about the night
before February 4th, and I asked you if you
had had spasms.  And your answer was, “I had,
yes, the night before.”

A. I believe so.  I mean --

Q. Okay.

A. -- I’m not going to dispute you.
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Q. And that’s been, primarily, one of the
major problems you’ve had is muscle spasms,
isn’t it?

A. Yes, along with severe spinal pain.

ADJUDICATION

The central issue in this matter is whether the claimant

suffered compensable injuries on February 4, 2008, and February 8,

2008.  The only testimony to support the existence of the alleged

falls on both days is that of the claimant.  Thus, his credibility

in this matter is key to proving his claims.

The claimant testified that he injured his shoulder and upper

back at the end of January 2008 at home while moving furniture.  He

was taken off work on January 30, 2008, for his injury and did not

return to work until February 4, 2008.  The claimant also testified

that he learned he had been denied coverage by his group health

policy while off work but before returning on February 4, 2008.

While the claimant’s testimony is that he injured his upper

back and right shoulder at the end of January, medical evidence

does not support that testimony.  An MRI was scheduled on January

30, 2008, and completed on February 5, 2008, for his lower back not

his upper back or shoulder.  On January 31, 2008, physical therapy

was apparently scheduled for low back pain not for upper back or

shoulder problems.

The claimant also relies on muscle spasms to demonstate an

objective basis to proof for his February 4th and February 8th

injuries.  However, he testified to having spasms just prior to

both of the alleged work related injuries.
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It is the claimant’s burden to prove that these injuries

actually occurred and he has failed to do so.  His testimony is not

credible and I believe it to be motivated by the denial of his

group insurance policy. I do not believe that the falls on

February 4, 2008, and February 8, 2008, occurred.  However, even if

they had occurred there is no objective medical evidence supporting

injury other than a lumbar muscle spasms which the claimant

testified were occurring before either fall.

There is a lack of medical evidence regarding injury to his

back.  The MRI ordered on January 30, 2008, and performed on

February 5, 2008, gives impressions of normal MRI examination of

the lumber spine.  Lumbar muscle spasms are noted on both his

February 4, 2008, and February 8, 2008, visits to the hospital;

however, he admitted to having spasms prior to both alleged

accidents.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 28, 2008, and contained in a

pre-hearing order filed May 30, 2008, are hereby accepted as fact.
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2. The claimant failed to prove by a preponderance of the

evidence that the February 4, 2008, and February 8, 2008, incidents

occurred.

3. The claimant failed to prove by a preponderance of the

evidence that he suffered compensable injuries on February 4, 2008,

and February 8, 2008.

4. The claimant is not entitled to medical treatment for the

February 4, 2008, alleged accident.

5. The claimant is not entitled to temporary total disability

or medical treatment for the February 8, 2008, alleged accident.

6. The claimant’s attorney is not entitled to an attorney’s

fee in this matter.

ORDER

The claimant did not suffer compensable injuries on February

4, 2008, or February 8, 2008, and his claims are denied in their

entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


