
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F 711609

STELLA FARRAR CLAIMANT

TYSON MEXICAN ORIGINAL NO. 1 RESPONDENT
SELF INSURED                                                       

SECOND INJURY FUND                                                   NO. 2      RESPONDENT
      

OPINION FILED JUNE 19, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent No. 1 represented by DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

Second Injury Fund represented by DAVID SIMMONS, Attorney, Little Rock,
Arkansas–not participating at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 30, 2009, in

Springdale, Arkansas.  A pre-hearing order had been entered in this case on

February  4, 2009.  The pre-hearing order purported to set out the stipulations

offered by the parties and to outline the issues to be l itigated and resolved at the

present time.   Prior to the commencement of the hearing, the parties announced that

they could not agree on the appropriate weekly compensation rates.  Therefore, this

matter was withdrawn from the stipulations and added as an issue.  A copy of the

pre-hearing order with this amendment noted thereon was made Commission’s

Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:
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1. On all relevant dates, between January 6, 1999 and April 27, 2007, the

relationship of employee-self insured employer-TPA existed between

the parties.

2. The claim is controverted in its entirety.

3. The respondents are entitled to a set off for any group benefits under

§11-9-411.

By agreement of the parties, the issues to be litigated and resolved at the

present time  were limited to the following:

1 Whether  the  claimant sustained compensable injuries to both

shoulders as the result of cumulative stress and trauma without any

specific incident.

2. The claimant’s entitlement to medical services.

3. Whether the claimant is barred from receiving benefits for the alleged

right shoulder injury prior to November 8, 2007 and for the alleged left

shoulder injury prior to January 14, 2008.

4. Whether this claim or any portion thereof is barred by the statute of

limitations.

5. The appropriate weekly compensation rates.

In regard to these issues, the claimant contends:
  
  “In September, 2006, the  claimant injured her shoulders
as the result of rapid and repetitive job activity.”
 

In regard to these issues, respondent #1 contend:

“Respondent denies that the claimant sustained a right
shoulder injury from rapid repetitive motion in her
employment with Tyson in September 2006.  Further,
respondent denies that claimant sustained a left shoulder
injury from rapid repetitive motion in her employment with
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Tyson as well.  Respondent denies that claimant’s job
duties consisted of rapid repetitive motion. Respondent
affirmatively states that claimant failed to give notice of
alleged right shoulder injury until November 8, 2007 and
the alleged left shoulder injury until January 14, 2008.  In
addition to lack of notice, respondent raises the affirmative
defense of the statute of limitations.”

The respondent #2, Second Injury Fund did not participate in the hearing.

 DISCUSSION

The central issue in this case, is the question of compensability.  The claimant

contends that she sustained compensable injuries to both shoulders as a result of

cumulative employment-related trauma from her day to day employment activities

with this respondent.  The claimant concedes that her shoulder complaints were not

causally related to any specific employment-related incident or accident.  Therefore,

the claimant must prove that her shoulder difficulties satisfy the definitional

requirements for a “compensable injury” that is contained in Ark. Code Ann. §11-9-

102(4)(A)(ii)(a). 

In order to meet the requirements of Ark. Code Ann. §11-9-102(4)(A)(ii)(a), the

claimant must prove that her shoulder difficulties are the result of physical injuries

that arose out of and occurred in the course of the employment with the respondent,

that caused internal or external physical harm to her body, and that was caused by

rapid repetitive motion.

The claimant must further satisfy the statutory requirements of Ark. Code Ann.

§11-9-102(4)(D).  This subsection requires that the claimant establish by medical

evidence the actual existence of the physical injury or damage to her shoulders

which is alleged to be compensable.  The actual existence of this physical injury or
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damage must also be  supported by “objective findings” as that term is defined by

Ark. Code Ann. §11-9-102(16)(A)(i).  

Finally, the claimant must satisfy the statutory requirements of Ark. Code Ann.

§11-9-102(4)(E)(ii).  This subsection required that the claimant prove by a

preponderance of the evidence that the alleged compensable or employment-related

injury was the “major cause” of any need for medical treatment or any disability

sustained.

In order to satisfy the definitional requirement that the physical injury must

“arise out of and occur in the course of the employment”, the claimant must prove

that cumulative trauma from her employment activities was a likely or probable

cause of the physical injury or damage to her shoulders.  In order to satisfy the “rapid

repetitive motion” requirement, the claimant must prove that the offending

employment-related activities involved rapid repetitive motion.  

 None of the various physicians, who have evaluated or treated the claimant

for her shoulder complaints, have expressly attributed these complaints to the

claimant’s employment-related activities for this respondent.  In fact,  in his report of

May 17, 2006, Dr. B. Raye Mitchell, Jr., immediately  released the claimant to return

to her regular work duty with no restrictions.  Obviously, it would be highly unlikely

that he would have given such a release had he felt that the claimant’s employment

activities were causing or aggravating the difficulties for which he had just treated the

claimant.   Dr. Knox’s physical therapist and Dr. Arnold note that the claimant related

a history that her shoulder complaints were related to her employment duties.

However, the mere recording of the claimant’s opinion, does not make it an opinion

of a medical expert.
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The initial medical reports and records further show that the claimant’s

difficulties were only with her left shoulder and were due to arthritic and systemic

changes, rather than any particular form of recent trauma.   The claimant was next

seen by Dr. Christopher Arnold, on January 31, 2008.  X-rays revealed abnormalities

of the right shoulder, which  were in the form of acromioclavicular arthropathy, and

abnormalities of the left shoulder, in the form of slight acroclavicular arthrosis and

calcific deposit in acromial space.  Again, these are clearly arthritic and systemic

defects and are not particularly traumatic in origin.  An MRI of the claimant’s left

shoulder was taken (at the request of Dr. Arnold) on February 15, 2008.  This test

was interpreted as showing a bursal surface tear of the distal anterior supraspinatus

tendon and an abnormality in the distal portion of the infraspinatus tendon that was

possibly in the form of calcific tendinitis.  This test also showed an incidental

trapezius intramuscular lipoma.  An MRI of the right shoulder showed supraspinatus

and inferior spinatus tendinitis, minimal articular surface tear of the supraspinatus,

minimal subacromial/subdeltoid bursitis, and mild to moderate degenerative changes

of the acromioclavicular joint with the capsular hypertrophy.  Again, these are

findings of essentially degenerative and arthritic changes.  These tests were also

performed eight months after the claimant terminated her employment with the

respondent.  

The medical services provided by Dr. Arnold in October of 2008, for her right

shoulder difficulties appear to have arisen shortly before his corrective surgery.  The

etiology of the complaints giving rise to this treatment is not very clear, due to a

paucity of medical evidence on this episode of complaints.  However, there is no
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evidence that Dr. Arnold attributed this episode of difficulties to the claimant’s work

activities for the respondent, some 18 months prior.

While medical evidence on causation is not absolutely necessary, in every

case, it is certainly helpful in every case.  The fact that none of the claimant’s various

treating physicians have expressly attributed her shoulder difficulties to her

employment- related activities is certainly a matter that can be considered in

deciding the issue of causation.

The claimant’s own testimony is the only evidence she has presented to prove

the existence of a causal relationship between her shoulder difficulties and “rapid

repetitive” employment activities for this respondent.  In fact, her testimony is the

only evidence presented to show that her employment even involved “rapid

repetitive” motion.  Although the testimony of a party is never considered

uncontradicted, this does not mean that it can be arbitrarily disregarded.  

In her testimony on direct examination, the claimant emphatically denied that

she had ever had any problems with her shoulders, prior to her employment-related

back  injury of November 30, 2005.  It was her testimony that the lifting and bending

restrictions, which were imposed upon her employment activities as the result of her

compensable back injury was the actual cause of her using her shoulders in a more

rapid and repetitive manner.  In regard to this increase in the rapidity of her work, the

claimant stated:

“Well, I couldn’t-–before I could stand at the line and lift my
product and carry it to my cart, but now, I could not lift at
all; I had to do one package at a time or maybe even two
boxes at a time, but I was having to do more of it.  Instead
of, you know, picking up all five bags at once, I was having
to stand there and reach; from line,  I had to pull my cart
close to the line and I had to reach and just pull one at a
time and do it that way.”  (T.17)
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Subsequently, in her direct testimony, a somewhat confusing change took place

between the claimant and her attorney:

Q.  Did anything else change in terms of sending the

product through to check?

A.   Let me think.  No, I don’t think so.

Q.   Now, did that change affect you in any way?

A.   Yes. It affected me because I was using my arms and

my upper torso more so to do my work and I wasn’t able to

bend or twist and I had to be careful about when I got up to

the line that I didn’t twist or bend over because that hurt

my back.   So I was having to try to, you know, reach more

with my shoulders than my arms.   

          Q. And did that cause you any problems?

A. I started having some pain, more trouble with my arms.”

(T.17-18) (emphasis mine)

In regard to her actions after the onset of her shoulder difficulties, the claimant

initially stated on direct examination that she did not ask for any treatment for her

shoulders.   She also stated that she did not have any conversations with anyone at

Tyson’s about filing a claim for her shoulders.  She  explained her failure to timely

report the difficulties and request medical treatment by stating:

“I didn’t report it when I was working there because, you
know, it was just hurting and I figured it was just from
having to use my arms and, you know just tired; I mean my
back was hurting and I was in pain, and just the reaching
and everything was kind of getting to me so I would ask for
the patches or aspirin.” (T.19)
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When asked why she waited so long to file a claim on her shoulders, the claimant

stated:

“I just–-I didn’t realize that it was related to my back and it
wasn’t until later that I, you know, realized what I was
doing, how I was moving was causing a lot of pain, you
know, causing my arms to get worse.”  (T.21)

Finally, in describing the onset and progression of her shoulder difficulties, the

claimant testified that these difficulties began in both shoulders, shortly after her

back injury and progressively worsened thereafter.  She stated  that the reason she

quit her employment with the respondent, on April 30, 2007, was because her back

was not getting better and her shoulders had gotten so bad that she wasn’t able to

lift her arms up. (T. 21-22)

On cross examination, the claimant’s testimony is somewhat contradictory  to

that which she gave on direct.  She admitted that she had experienced problems with

her shoulders prior to her compensable back injury on November 30, 2007. She even

conceded that she had periodically experienced difficulties with her shoulders, since

at least May 19, 2003, with subsequent episodes of difficulties with one or both

shoulders in 2004 and 2005.  (T. 23-24)

On cross examination, the claimant also gave a somewhat contradictory

confusing history of the progression of her shoulder difficulties.  She admitted that,

on May 17, 2006, she was only having problems with her left shoulder.  She further

stated that her shoulder symptoms got “some” better after she ceased her

employment for the respondent.  However, in September of 2008, she experienced

an onset of entirely different pain to a different portion of her right shoulder, without

any particular precipitating event or activity.  At that time she returned to Dr. Arnold
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and subsequently had corrective surgery on her right shoulder.  The claimant

describes this change in her symptoms as follows:

“Yes, because I did not realize that the pain I was having
in my shoulders, in my joints, was different from the pain
that I was–-what I call my shoulder is between my neck and
my shoulder here, or my neck and my arm here.  I started
having a lot of pain in the joint here of my arm and
shoulder and it got very, very severe, the pain did.  So
when I went to see the doctor, he said I had a torn...”
(T.28)

Unfortunately, as previously noted,  the medical evidence is somewhat sketchy,

concerning this change in the claimant’s symptomology and the treatment provided

her by Dr. Arnold.

On redirect, the claimant gives an even more confusing description concerning

the difficulties for which she is seeking benefits.  In describing the symptoms for

which she consulted Dr. Mitchell, in May of 2006, the claimant stated:

“I was having pain in my neck, in my shoulder area–-wait
a minute, that was when I was having trouble with my arm.
I was having trouble in my arm then, just my arm.” 

When asked by her attorney, if she knew why Dr.  Mitchell injected her left shoulder,

the claimant responded:

“Well, I didn’t know this until I went to this other doctor, but
your shoulder–-your arm in this area is considered your
shoulder; anything in here is considered your shoulder.
And I did not realize that he was saying ‘shoulder’ when I
was complaining about ‘arm’.  This up here is not
shoulder; this is shoulder (indicating).” (T.48)

At this point, in her testimony, the claimant also admitted that when she

initially consulted Dr. Mitchell in May of 2006, she was only having pain in her “left

arm”.  However, she further stated that when she returned to Dr. Mitchell in March

of 2007, she was having difficulties with both “arms”.  
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The claimant testified that she repeatedly advised her supervisor, Skip Frien,

of her difficulties with her “arms” or “shoulders” between the time of her compensable

back injury on November 30, 2005, and when she quit work on April 30, 2007.  She

also stated that she repeatedly told Mr. Frien and the plant nurse that these

difficulties were related to her employment activities.  It was the claimant’s further

testimony that she informed Dr. Mitchell, during her May 2006 and April 2007 visits,

that her difficulties with her “arms” or “shoulders” where work related. In fact, it was

her testimony that she informed every physician she consulted, following her

compensable back injury, about her difficulties with her “arms” or “shoulders” and

advised them that these difficulties were related to the performance of her

employment activities.  This included Dr. Luke Knox, the neurosurgeon who was

treating her for her compensable back injury.

After consideration of the evidence presented, it is my opinion that the

testimony of the claimant is simply not sufficient to prove the existence of a causal

relationship between her difficulties with her shoulders or “arms” (as she defines that

term) and her employment-related activities for this respondent. Her testimony is

inconsistent and internally contradictory.  It is contrary to her actual conduct.  It is in

conflict with other more credible evidence presented.  Finally, portions of this

testimony are illogical and unbelievable.

 The claimant was clearly well aware of the procedures necessary for claiming

an employment-related injury, as she had gone through these procedures with her

compensable back injury. Yet, by her own admission, she did not request medical

treatment from the respondent for her shoulder, nor did she request that the

appropriate paperwork be completed to report such an injury. Instead, when she
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initially sought medical treatment for these difficulties from Dr. Mitchell, she did seek

medical treatment and she filed for the payment of these expenses through her

group health insurance.  Even though she testified that her difficulties with both her

shoulders progressively worsened, she clearly did not bother to  return for further

treatment by Dr. Mitchell until March 21, 2007, some ten months following her initial

visit. Such conduct becomes even more incredulous, in light of the fact that Dr.

Mitchell had expressly directed her to return if her difficulties with her left shoulder

did not entirely resolve.  Although the claimant testified that by April 30, 2007, her

difficulties with both her shoulders had become so severe that she couldn’t lift her

arms, she again did not bother to  return to seek medical treatment from Dr. Mitchell,

even though just weeks prior he had again expressly directed her to do so if her

shoulder difficulties did not completely resolve. In fact, the record reveals that the

claimant never returned to Dr. Mitchell or sought medical treatment anywhere else,

until she saw Dr. Arnold on January 31, 2008, some ten months later.  Further, the

evidence indicates that the claimant only then consulted Dr. Arnold, at the request

of her attorney.

The claimant’s testimony, concerning the reporting of her difficulties with her

shoulders or “arms” as an employment-related condition, is contradicted by the

testimony of Irene Whitaker, the respondent’s plant nurse.  Ms. Whitaker testified

that the claimant never complained that her work activ ities were causing her

problems with either of her shoulders. She also denied having any conversation with

the claimant, wherein she told the claimant that her shoulder complaints were not

related to her back injury.  It was her testimony that the only mention in the  nurse’s
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record of  the claimant’s shoulders involved a complaint of “tension” in the claimant’s

shoulders that the claimant attributed to prolonged standing. 

The claimant’s testimony, concerning the reporting of her shoulder difficulties

as being work related is also contrary to the records of Dr. Mitchell, dated May 17,

2006 and March 21, 2007.  Both of these reports fail to record any history that the

claimant related that her employment activities precipitated or aggravated her

shoulder difficulties.   It is difficult to conceive that Dr. Mitchell would have simply

neglected to record such pertinent information on both visits. Had such information

been given him by the claimant it would have been extremely doubtful that he would

have directed the claimant to continue to work at regular duty.

 The first mention of a history by the claimant that her shoulder difficulties were

work related is found in a record by Tana White, a physician assistant to Dr. Luke

Knox.  This note is dated September 18, 2006.  In this note the claimant appeared

to have attributed shoulder pain reaching, lifting, twisting, bending, and extended

standing, and walking.  It also characterized the claimant’s job as “repetitive line

work.”  Whatever that might be, the activities described by the claimant would not

appear to meet the criteria.

However, most importantly, the medical evidence shows an onset and

progression of shoulder difficulties that is inconsistent with these difficulties being

caused by the claimant’s employment-related activities, particularly those activities

following her compensable back injury of November 30, 2005.  The medical record

clearly reveals that the claimant has had periodic episodes of difficulties with her

actual shoulder joints long before her compensable back injury.  In fact, the medical

record shows that the claimant has a longstanding history of generalized
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osteoarthritis/fibromyalgia that has involved multiple joints throughout her body.   In

May of 2006, the claimant had an episode of difficulties that involved only her left

shoulder and was in the form of calcific tendinitis.  This episode of calcific tendinitis

appears to have resolved following an injection by Dr. Mitchell.  In March  of 2007,

the claimant appears to have again had an episode of difficulties involving only her

left shoulder.  Again, this flare up  resolved following an injection by Dr. Mitchell.

The claimant apparently experienced no other episodes of symptoms in either

shoulder until long after she terminated her employment with the respondent.

When the claimant saw Dr. Arnold on January 31, 2008, she had apparently

developed symptoms in her right shoulder.  However, these symptoms were still

more severe in her left than her right.  In fact, the arthritis and systemic defects noted

on the testing that was performed at that time would seem to confirm this.   Again,

whatever symptoms the claimant was experiencing appear to have speedily resolved

following another injection, as the claimant did not return to Dr. Arnold for follow up.

Then, according to even the claimant’s testimony, a dramatic change occurred in the

claimant’s symptoms sometime in September of  2008.  This was some 17 months

following the claimant’s termination of her employment with the respondent.  As a

result of this sudden and recent development the claimant returned to Dr. Arnold and

precipitated his extensive treatment of the claimant’s right shoulder beginning in

October of 2008.

This sequence of events would be more supportive of the conclusion that any

difficulties that the claimant may have been experiencing with her shoulders, on and

after November 30, 2005, were merely the results of the natural progression of the

claimant’s arthritic and systemic conditions as a consequence of the aging process.
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Had the claimant’s shoulder difficulties been related to overuse to this portion of her

body by her work activities, one would have reasonably expected the more severe

manifestation of this overuse to be in the dominant upper extremity.  In the claimant’s

case, the right.  However, there is no credible evidence of any difficulties with this

upper extremity until long after the claimant ceased working for the respondent.

Even if the claimant had proven the existence of a causal relationship between

her employment activities for this respondent and her subsequent shoulder

difficulties, she would have still failed to prove that these employment activities

involved rapid repetitive motion.  Again, the only evidence presented by the claimant

to prove this fact is her own testimony.

The claimant testified that she was one of five quality control personnel over

six lines.  It was her testimony that she was assigned to work two to three lines.  She

would get her paperwork at the start of each shift and files and put these on a cart,

which she took over to the line. She would visibly inspect the lines to insure their

cleanliness and periodically use cotton swabs to take samples from random portions

of the line for chemical analysis by the laboratory.  She would also periodically

inspect the product to make sure it was frozen and check the workers to make sure

they were wearing hair nets and were not chewing gum. 

Once every hour, she would pull five bags or boxes at random from the line

and place them on a cart. These bags or boxes weigh between one and five pounds.

(T.42)  The claimant testified that following her back injury, she had to move these

five bags or boxes to her cart individually, rather than at one time. She would then

take the bags or boxes to her work station, weigh each bag individually, open each
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bag, weigh each piece of product individually, complete the appropriate paperwork,

and return the bags or boxes to the line.  

Once every 30 minutes, she would have to run checks of the metal detector

boxes. This involved running three separate items the size and weight of a credit

card through the detector.  She would also have to remove any bags or boxes of

product that  had been rejected by the metal detector from a bin and run them back

through the detector.  She stated that sometimes there were no bags or boxes of

product in the bin and sometimes there were a number. 

 Three times each day she had to select a bag or box from each line, take it

to the laboratory, and cook it as directed.  She would then smell and taste the

product to insure that it met proper standards. The claimant testified that she was

also required to periodically restock her station from the lab. Ultimately, she

conceded that “the biggest part of her job involved walking”.

Clearly, the claimant’s employment position with the respondent required her

to perform a somewhat limited and different number of tasks. To that extent, it could

be arguably considered repetitive.  However, the claimant was clearly not required

to perform the same movement or  motion over and over again for extended periods

of time.  The claimant’s duties were broken up between a number of tasks that

required the use and movements of different portions of her body.  None of the tasks

described by the claimant would appear to have required repetitive motion of the

claimant’s shoulders, any more so than the normal  day to day activities of regular

life.  There is also no indication that these employment activities required that any

movement of the claimant’s shoulders was “rapid”, as that term would be commonly

defined. There is no evidence of any particular necessity for speed or urgency in any
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motion of the claimant’s shoulders necessary to perform any of her assigned

employment activities. 

In summary, I find that the claimant has failed to prove that she sustained a

“compensable injury” to her shoulders, during her employment with this respondent,

as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(ii)(a). Therefore, I have

no alternative but to deny and dismiss this claim in its entirety. This determination

makes the remainder of the issues in this case moot. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On all relevant dates, the relationship of employee-self

insured employer-third party administrator existed

between the parties. 

2.  The claimant has failed to prove by the greater weight of

the credible evidence that she sustained “compensable

injuries” to her shoulders, as that term is defined by Ark.

Code Ann. §11-9-102(4)(A)(ii)(a), during her employment

with this respondent.  Specifically, the claimant has failed

to prove that she has sustained any physical injury to her

shoulders that arose out of and occurred in the course of

her employment with this respondent and it was caused by

rapid repetitive motion.

3. The respondent has denied the occurrence of any

compensable injury to the claimant’s shoulders and have

controverted this case in its entirety.
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ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


