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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                      CLAIM NO. F801748

MARLENA ENGLISH, EMPLOYEE CLAIMANT
    
KOHLER COMPANY, EMPLOYER                               RESPONDENT 

BROADSPIRE SERVICES, INC.,                             
INSURANCE CARRIER                                      RESPONDENT 
 

                               

OPINION FILED JUNE 19, 2009

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on June 1, 2009, in Batesville, Independence County, Arkansas.

The claimant was represented by The Honorable Zan Davis, Attorney
at Law, Little Rock, Arkansas.   

The respondents were represented by The Honorable Jarrod Parrish,
Attorney at Law, Little Rock, Arkansas.
   

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 1,

2009, in Batesville, Arkansas.  A prehearing conference was held

in this claim on February 9, 2009, and a Prehearing Order was

entered in this case on that same date.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties, 

either in the Prehearing Order or at the start of the hearing, as

these are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has 
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all

relevant times, including February 15, 2008.

3.  The claimant’s average weekly wage at the time of her

compensable injury was $632.00; her temporary total disability rate

is $422.00, and her permanent partial disability rate is $317.00.

4.  The claimant sustained a compensable injury to her left

wrist.

5.  The claimant has been assigned a 1% permanent partial

impairment rating associated with her left upper extremity injury,

which has been accepted and paid by the respondents.

6.  The respondents have controverted any benefits not 

previously paid.

7.  In the event, the claimant is found to be entitled to

an additional permanent partial disability benefits, the

respondents are entitled to a dollar for dollar credit for benefits

previously paid.   

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Claimant’s entitlement to a permanent partial impairment

to the hand in the amount of 22%, which was assigned by Dr.

Blickenstaff.

2.  A controverted attorney’s fee.

The claimant now contends that she is entitled to a 22% 
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impairment to the hand which was assigned by Dr. Blickenstaff, the

claimant’s authorized treating physician.  It is the claimant’s

contention that the impairment rating of 22% is based on objective

and measurable findings.  Respondents have accepted and paid a 1%

assigned by Dr. Rhodes, who treated the claimant through an IME.

Claimant contends that she is still owed an additional 21% in

permanent partial disability benefits.  Claimant contends that

these benefits have been controverted and a maximum attorney’s fee

is owed thereon.

Respondents contend that the impairment rating assigned by Dr.

Rhodes is the appropriate rating for the claimant’s compensable

left wrist fracture.  It is respondents’ position that the rating

is supported by the objective and measurable findings associated

with the claimant’s injury.  It is the respondents’ contention that

no other benefits have been denied with regard to this matter.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of February 9, 2009, the

claimant’s Response to the Prehearing Questionnaire, and the

respondents’ Response to the Prehearing Questionnaire, as these

have all been marked as Commission’s Exhibit No. 1.  The parties

filed Post-Trial Briefs, these have been marked as Commission’s

Exhibit No. 2, as these have been blue-backed and are incorporated

into the hearing transcript of June 1, 2009, by reference. The

claimant’s Medical Packet was marked as Claimant’s Exhibit No. 1.
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The deposition of Dr. Kyle Blickenstaff was marked as Claimant’s

Exhibit No. 2.  Mr. Parrish’s letter of February 18, 2009 with

attached Crawford & Company Pay Sheet were marked as Respondents’

Exhibit No. 2.  Pages 3/64/ and 3/65 of the Guides to the 

Evaluation of Permanent Impairment was marked as Joint Exhibit No.

1.            

     The following witnesses testified at the hearing: the 

claimant, and David English.  

                           DISCUSSION

At the time of the hearing, the claimant was forty-seven years

old.  She has two and a half years of college in the area of math.

She has twenty-five years of past work experience in the restaurant

business and she has done some payroll office work.  The claimant

testified that on the date of her left wrist injury she worked for

Kohler making sinks.       

      According to the claimant, she first sought treatment for her

wrist from White County Medical Center, who referred her for

further treatment.  The claimant admitted that they set her up to

treat with Dr. Kyle Blickenstaff, an orthopedic surgeon, in Searcy.

She denied having treated with any other physician.  

    She admitted to undergoing physical therapy treatment with

Terry Atwell at Baptist Health.  The claimant admitted that on June

10, 2008, Dr. Blickenstaff assessed her with a 20% impairment

rating to the upper extremity.  According to the claimant, she saw
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Therapist Atwell that morning before seeing Dr. Blickenstaff.

According to the claimant, when she went to see Mr. Atwell, he

measured how she could bend her fingers and wrist, and did a lot of

strengths on her.  She agreed that Dr. Blickenstaff gave her a

rating based on the measurements of the physical therapist, Terry

Atwell.  The claimant further agreed that the insurance company

asked him to convert the rating from the upper extremity to the

hand, which amounted to 22%, rather than the original 20%.  

     The claimant agreed that she saw Dr. Rhodes for an opinion on

her impairment rating, which was done at the request of the

insurance carrier.  She further agreed that Dr. Rhodes assessed her

with a 1% impairment rating to the hand.  According to the

claimant, she saw Dr. Rhodes only once, and his examination lasted

for approximately five minutes.   The claimant testified that Dr.

Rhodes only asked her to squeeze his finger and did not do any

measurements, nor did he have an instrument of any kind.  However,

the claimant testified that Mr. Atwell tested the strength in her

hands, as he measured it three to five times just to make sure it

was done properly, using several instruments.  She agreed that this

examination and others took about an hour.                       

     She agreed that the insurance company chose her initial 

treating physician and Dr. Rhodes.  The claimant testified that her

left hand is a lot weaker since the injury.  She is unable to carry

a laundry basket, nor can she pour milk.  The claimant further
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testified that she has issues with angles, and difficulty driving.

She further cited difficulties with various other activities of

daily living. 

     As of the date of the hearing, the claimant was employed by

First Security Bank as a teller.  According to the claimant, she

had difficulties carrying money to and from the vault as a result

of the strength deficit in her hand.

     On cross-examination, the claimant agreed that she is right-

hand dominant.  She agreed that she never had any surgery on her

wrist or arm, as they splinted it and cast it.  The claimant agreed

that Dr. Rhodes looked at her wrist, touched it for tenderness and

felt on it, and had her do range of motion to show him how she

could move it from side to side.  She also agreed that he had her

do grip strength on his fingers, grabbing each of his fingers

seeing how much she could grip on the right versus the left.     

     The claimant’s husband of approximately 25 years, David 

English, gave testimony on her behalf. He corroborated her

testimony concerning the deficits she has experienced in her left

hand as a result of compensable injury, such as difficulty holding

his hand in church and steering.

     A review of the medical evidence of record demonstrates that

on February 18, 2008, the claimant was seen by Dr. Blickenstaff.

He noted that the claimant had undergone provisional reduction and

splinting at the emergency department and was now there for an
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orthopedic follow-up.  He also noted that x-rays taken had

demonstrated “a distal radius fracture.”  His impression was

“displaced left distal radius fracture, reduced and appropriately

splinted.”

     On July 11, 2008, Dr. Blickenstaff wrote:

Marlena English’s impairment rating was previously
reported as an upper extremity impairment.  According to
the Guides to the Evaluation of Permanent Impairment, 4th

edition, page 19, Ms. English’s right hand impairment is
22%.

     Dr. Blickenstaff wrote on February 16, 2009:

HISTORY OF PRESENT ILLNESS: Marty [sic] is 1 year status
post left distal radius fracture.  She is here for
evaluation.  She is currently working as a bank teller.
She complains of some intermittent pain, swelling, and
stiffness in the left wrist.

PHYSICAL EXAMINATION
LEFT WRIST: Slight dorsal swelling.  Mild pain with
passive dorsiflexion.  Grip strength is less than the
right with manual testing.
PULSES: Radial pulse 2+.

X-RAY: X-ray from (1/19/2008) demonstrates healed left
distal radius fracture.

PLAN: We had a thorough discussion about her situation.
I recommended continued symptomatic treatment with heat,
ice, range of motion.  NSAIDs, and avoidance of heavy
lifting, pushing, pulling, or twisting.  Return as
needed.    

     Physical Therapist Terry Atwell reported the following on May,

2009:

The following is in answer to your questions:

    (Q1) What technique did you use to determine the reliability
of Ms. English’s test results, were her results
determined to be reliable, and how were they determined
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to be reliable?

(A) With the dynamometer in the second slot, I do 3
consecutive grips, letting the patient know I need
their maximum grip each time.  Most of the time
this is adequate to get a correct measurement.  If
the results are not consistent, I take a
measurement from each slot on the dynamometer,
which should give a bell curve when looking at the
results.  Doing quick grips also helps prevent
inaccurate measurements.  However, in Mrs.
English’s case, neither of these additional
measures was necessary because the grip results for
the first test were consistent.

    (Q2) Was the instrument used properly calibrated and would the
calibration of the instrument make any difference in the
calculation of the strength differences in her hands?

(A) The dynamometer was last calibrated in August 2005.
It did not need adjustment because it was accurate.
When working with most patients, I mostly want a
baseline measurement of strength and a comparison
measurement with the opposite hand to set goals and
monitor progress.

    (Q3) Were you the one who performed the measurements?

(A) I was the one who took Mrs. English’s measurements
on June 10, 2008.

     Dr. Kyle Blickenstaff’s deposition was taken on April 22, 

2009.  He has an orthopedic practice in Searcy, and has been in the

practice of orthopedic surgery since 1993.  The parties stipulated

to his qualifications.  Dr. Blickenstaff agreed that he initially

assessed the claimant with a 20% upper extremity impairment, and

later corrected it to a 22% percent rating to her hand/wrist.

    According to Dr. Blickenstaff, he first saw the claimant on

February 18, 2008.  He testified:

A.  She presented to my office on 2/18/08 in a follow-up
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from a visit to the emergency room when she presented
there on 2/15/08.  The history was that she had broken
her wrist.  The emergency department had done some
correction on the alignment of the fracture and splinted
her.  And then she was in my office for the orthopedic
evaluation and my opinion of the treatment.  And that
encounter, during that encounter after my examination and
review of the x-rays and her wrist and her hand, although
she had a displaced fracture with her presentation in the
emergency room, they had adequately reduced that.  And it
had maintained that position in my office that day.  And
so we continued with the splint immobilization
determining that at that point we felt no surgical
treatment would be necessary.

     He agreed that his diagnosis was “distal radius fracture.” 

Dr. Blickenstaff explained a distal radius fracture as, “The radius

is one of the two forearm bones.  Distal means towards the wrist

and versus the elbow end.”

     Dr. Blickenstaff testified:

Q.  Okay.  And I take it from your x-rays that you
reviewed, or maybe even performed, that there was a
significant displacement.  What does that mean, Doctor?

A.   The initial films showed that, yes, it was out of
place.  And the degree, you know, it’s hard for me to
describe at this point.  But the initial presentation x-
ray was not in an acceptable position if it had been left
in that position.

Q.  Does the amount of, or the significance of the
displacement have anything to do with the extent of
improvement that you might expect over time?

A.   There will be some correlation to the overall 
     amount of displacement in a fracture with potential other 
     soft tissue injury or other injury besides the bone.  And 
     so it would be a more severe overall injury if there’s 
     more displacement versus if there’s less.

Q.   Okay.  And in this case it has been referred to as
significant displacement, is that correct?
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A.  That’s the way I described it.

     He testified that the claimant received closed or non-

operative treatment for her injury, which was initially the

splinting until the swelling went down some.  Next, the claimant

was placed in a long arm cast, which immobilized the wrist and the

elbow.  She was then transitioned from the long arm cast to a short

arm cast.  After completing that, x-rays showed that there was good

bone healing, the cast was discontinued, but she continued to use

a splint or removable brace, for support that could be removed for

therapy or range of motion.  According to Dr. Blickenstaff, 

through her course of treatment, the claimant experienced pain,

swelling, and some stiffness in her fingers along with stiffness in

her wrist, for which he referred her to a therapist for assistance

with those problems to try to minimize their effect on her at the

time, and to improve her recovery.  According to Dr. Blickenstaff,

there was swelling in her hand and fingers as a result of the

fracture and soft tissue trauma.   

   With respect to the June 10, 2008, report wherein Dr.

Blickenstaff assessed the claimant with a 20% impairment rating to

the left upper extremity.  Dr. Blickenstaff testified:

Q.  And your report also indicates that that rating was
done in accordance with the AMA Guides for the Evaluation
of Permanent Impairment Fourth Edition.  And based on
some range of motion studies and measurements of strength
performed by the Baptist Health Occupational Therapy
people, is that correct?

A.  That’s correct.
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Q.  Could you tell me, Doctor, what you saw in the June
10, ‘08 report from the Baptist Health Occupational
Therapy people that supplied the information necessary to
give that impairment rating?

A.  Yes, sir.  In the testing of the patient’s grip
strength she demonstrated 34 pounds of pressure generated
on the left and 60 on the right.  And that demonstrated
weakness or a difference in the grip strength from her
other side, her unaffected side.  And based on the data
in the Guides to the Evaluation of Permanent Impairment,
that information was used to conclude the impairment
rating.

Q.  Okay.  And is the report, Doctor, from the Baptist
Therapy Center that you were relying on?

A.  Yes, sir.

     With respect to the methodology used for assessing permanent

impairment under strength evaluation.  Dr. Blickenstaff testified:

A.  Yes.  The loss of strength is converted to a
percentage.  And so that the way you calculate that is
the difference from the two sides divided by the amount
of strength on the normal side and times 100 gives you a
percent of the strength loss.  Which on Table 34, as you
have just alluded to, there is a percent of upper
extremity impairment rating that goes with the percent of
strength loss.

Q.  Her percentage, according to the determinations by
Baptist Health Therapy Center was 46 percent, is that
correct, Doctor?

A.  Thirty-four pounds of grip on the one side, and sixty
pounds of grip on the other.  When you do the math, then
yes, her note translated to a 46 percent strength loss.
And by using that data with the table, that would
translate to a 20 percent upper extremity impairment.
And just as an aside I was requested to convert that to
a hand or a wrist impairment.  And there's some
extrapolation that can be done off another table that
goes from upper extremity to hand and wrist.  So that
actually was 22 percent.

     Dr. Blickenstaff testified that the Guides suggest that you 
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use the most severe modality to calculate the rating.  According to

Dr. Blickenstaff, in his opinion, the strength evaluation was the

most severe, as a result he did not use the range of motion model

to rate the impairment in this particular case.  

     He testified:

Q.  And you just have to assume for purposes of this
question I’ve stated the law correctly.  I’m not asking
you to comment on whether that’s the law or not the law.
If you assume that a doctor can use subjective tests like
range of motion and grip strength to assess permanent
impairment as long as there exists objective evidence of
permanent impairment such as x-ray findings of a fracture
or swelling.  If you assume that that’s the law, then
would you consider the fracture and the swelling
objective evidence to support your opinion that this lady
has permanent impairment?

A.  I think the, to answer that, I think the fracture,
the significance of the fracture and her clinical course
as her course went with slow improvement in the swelling
and stiffness and pain, that certainly contributed to the
end result, which is what we based our evaluation on in
giving the rating.

Q.  Okay.  All Right.  Could this lady have obtained an
impairment in your opinion based on her loss of range of
motion as those findings were indicated in the Baptist
Health Therapy Center records?

A.  Yes, that could’ve been calculated.

   According to Dr. Blickenstaff, the measurements from the

Baptist Health Therapy Center are very objective. 

     On cross-examination, Dr. Blickenstaff agreed that he did not

take into account or make any notation of swelling when figuring

the rating and assessing it. 

   With respect to the objective findings, Dr. Blickenstaff
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specifically testified:

Q.   Okay.  When you saw Ms. English on, I’m going to
jump backwards, to June 10th, ‘08, the day you issued the
rating we’ve talked about what you observed while she was
in the clinic.  Were there any objective symptoms or
problems that you saw with your own eyes in the office
that day aside from what the physical therapist has put
in the report?

A.  My exam on that date reflected some minimal
tenderness and improvement from her previous exam in her
ability to make a fist, which the gripping maneuver,
although I didn’t quantify that, and the objective
finding of the fracture being healed radiographically.
Those was the main objective findings that I had at that
time.

Q.    Okay.  When you use the phrase excellent healing or
excellent, when you use the work excellent in reference
to a healing fracture, can you put a percentage on that?
Is it 100 percent of what it used to be and it was good
as new, or are there calcifications, or what?

A.   Well, I think I used the term that day healed distal
radial fracture in excellent alignment.  She basically
portrayed that there had been no further deviation one
way or the other from previous exam to imply that the
final healed alignment was very acceptable and
appropriate, and that I was pleased with that result of
that x-ray.

Q.  And I take it, you did not see anything on the x-ray
that appeared abnormal in any way, or you would’ve
documented it?

A.  That’s nothing abnormal other than the findings of
the fracture.

Q.  Okay.  The tenderness that you said you observed,
that would not be something that you could base the PPI
rating on?

A.  Correct.

     Upon redirect-examination, Dr. Blickenstaff testified:

Q.  Am I correct, Doctor, that the reason Ms. English has
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permanent impairment is because she had a distal radial
fracture?

A.  Yes.

Q.  Am I correct that the last time you saw her and on
the day you rated her that you could see with your own
eyes the distal radial fracture on the x-ray?

A.  Yes.

Q.  Am I also correct that that is an objective and
measurable finding that is in no way under control of the
patient?

A.  The fracture, that’s correct. 

     According to Dr. Blickenstaff, there was not anything in 

the measurements from Baptist Health to indicate that the

claimant’s test results were unreliable.

                          ADJUDICATION 

A.  Impairment Rating

     The claimant contends that as a result of her admittedly left

wrist injury of February 15, 2008, she is entitled to a permanent

impairment rating of 22% to the hand, which was assessed by Dr.

Blickenstaff.

     An injured worker must prove by a preponderance of the 

evidence that she is entitled to an award for a permanent physical

impairment.  Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any determination

of the existence or extent of physical impairment shall be

supported by objective and measurable findings.  Ark. Code Ann. §

11-9-704(c)(1).  Pursuant to Ark. Code Ann. § 11-9-522(g) and our
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Rule 099.34, the Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be used to

assess anatomical impairment.   Permanent benefits shall be awarded

only upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     In the present matter, the respondents have accepted and paid

the 1% impairment rating as assigned by Dr. Rhodes.  However, they

have controverted the 22% anatomical impairment rating that has

been assessed by Dr. Blickenstaff.  

     Specifically, here, Dr. Blickenstaff  assigned the claimant a

22% anatomical impairment rating to the hand under the AMA Guides,

4th Edition, based on page 19, at Table 2.  It is the respondents’

position that this rating is not supported by objective and

measurable findings associated with the claimant’s injury.  

    Based on the evidence before me, I find that the claimant

proved she is entitled to this 22% anatomical impairment rating,

that the rating was based on objective and measurable physical

findings of “a significant displaced fracture.” (See above full

discussion of Dr. Blickenstaff’s deposition testimony).  While I

recognize Dr. Blickenstaff used subjective grip-strength tests in

analyzing the claimant’s anatomical impairment rating; however,

his determination of the existence of the physical impairment was

based on the objective and measurable findings of “a significant

displaced fracture.”  In addition to this, the claimant was a

credible witness, and both Dr. Blickenstaff and Therapist Atwell
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have opined that there was not anything in the test measurements

to indicate that the claimant’s test results were unreliable. See

Singleton v. City of Pine Bluff, Workers’ Compensation Commission

F302526 (March 29, 2009).  Therefore, in light of the permanent and

persistent nature of the claimant’s left hand symptoms and deficits

after her compensable injury, and the lack of any documented

problems or deficits before her work-related incident, I further

find that the compensable injury was the major cause of the

claimant's 22% anatomical impairment.  Ark. Code Ann. §

11-9-102(4)(F)(ii)(a).

     The parties have stipulated that the respondents are entitled

to a credit for the benefits previously paid on the 1% impairment

rating as assessed by Dr. Rhodes.

B.  Attorney’s Fee

     It is undisputed that the respondents have controverted this

claim for additional benefits in its entirety.  Therefore, the

claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including February 15, 2008.

3.  At the time of the claimant’s injury, she earned an
    average weekly wage of $632.00, which entitles her 
    to a weekly compensation rate of $422.00 for       
    temporary total disability; and her permanent 
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         partial disability is $317.00. 

4.  The claimant sustained a compensable injury to her 
    left wrist.

5.  The claimant has been assigned a 1% permanent partial   
         impairment rating associated with her left upper 
         extremity injury, which has been accepted and paid by   
         the respondents.

6.  The claimant proved by a preponderance of the      
    evidence her entitlement to a permanent partial    
    impairment rating of 22% to the hand.

7.  The respondents are entitled to a dollar-for-dollar
         credit for benefits previously paid on the 1% 
         anatomical impairment rating.
 

8.  The respondents have controverted any benefits not      
         previously paid.

9.  The claimant’s attorney is entitled to a            
    controverted attorney’s fee on all indemnity        
    benefits awarded herein, pursuant to Ark. Code Ann. 
    §11-9-715.

               
                            AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.

Specifically, the claimant proved her entitlement to a 22%

permanent impairment rating to the hand as assessed by Dr.

Blickenstaff.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. § 11-9-809.

     All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

__________________________
       CHANDRA HICKS

Administrative Law Judge

CH/ml 
    
 


