
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. D211571

LELA J. ELLIS CLAIMANT

AT&T CORPORATION RESPONDENT EMPLOYER

LIBERTY MUTUAL RESPONDENT CARRIER NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED JANUARY 22, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by the HONORABLE BETTY J. HARDY, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY KING, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on October 29,

2008.  A prehearing conference was held on August 12, 2008 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and introduced into evidence without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable back injury and a knee
injury on September 24, 1982.

2.  The compensation rate is $154.

3.  The end of the healing period for the back is
January 8, 1988.
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4.  The end of the healing period for the knee is June
17, 1989.

The claimant contends she is entitled to permanent and total disability benefits

or, alternatively, wage loss benefits.  The claimant also contends that she is entitled to

permanent impairment ratings of 20% for her back and 5% for her knee and to

attorney’s fees.  The claimant contends that the weekly benefits she has been receiving

are not advanced payment of compensation benefits.

Respondents No. 1 contends that the claimant is not permanently and totally

disabled nor is she entitled to wage loss benefits.  Respondents further contend that the

permanent impairment benefits have been paid and all benefits to which the claimant is

entitled have been paid.  Respondents, alternatively, contend if permanent partial

disability benefits,  permanent and total disability benefits or wage loss benefits are

awarded, these benefits have been paid with the advance payment of compensation

paid to the claimant weekly.

Respondent No. 2, Death & Permanent Total Disability Trust Fund contends that

any liability cannot be assessed the Death & Permanent Total Disability Trust Fund until

after August 24, 2008, since it has to be given 90 days’ notice.  The Fund also asserted

the defenses of laches and estoppel.

ISSUES TO BE LITIGATED

1.  Permanent and total disability or wage loss.

2.  Permanent impairment ratings.

3.  Death & Permanent Total Disability Trust Fund liability.

4.  Advanced payment of benefits.
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5.  Attorney’s fees.

6.  Laches and estoppel.

7.  Rule 28 liability.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Stat. Ann.

§81-1323.

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable back injury and a knee injury on September 24,

1982.

2.  The compensation rate is $154.

3.  The end of the healing period for the back is January 8, 1988.

4.  The end of the healing period for the knee is June 17, 1989.

5.  The claimant has failed to prove by a preponderance of the evidence that she

is permanently and totally disabled because of her compensable injury.

6.  The claimant has failed to prove by a preponderance of the evidence that she

sustained wage loss over and above the permanent impairment ratings.

7.  The claimant did prove by a preponderance of the evidence that she

sustained a 20% permanent impairment rating to her body as a whole and a 5%

permanent impairment rating to her knee.
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8.  The preponderance of the evidence provides the claimant’s weekly benefits

paid by the respondent employer were contract disability benefits and not advance

payment of compensation.  Respondents are not entitled to an offset for the disability

benefits paid.

9.  The preponderance of the evidence provides that since respondents are not

entitled to an offset for benefits paid under the disability policy, respondents are still

responsible to pay the 20% permanent impairment rating for the back and the 5%

permanent impairment to the knee.

         10.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein in accordance with Ark. Stat. Ann. §81-1332.

DISCUSSION

The claimant, 72 years old, sustained a compensable back injury on September

24, 1982, when she fell to her knees after being yanked backwards from a plugged in

unit she was attempting to pack.  The claimant had back surgery on November 9, 1982,

by Dr. John Adametz.  Medical reports following this surgery reveal the claimant has

“failed back syndrome” following the injury and surgery.  The claimant testified that

when she was first injured she had shooting pains in her back and down her right leg. 

The claimant has continued to have the back pain and leg pain since her surgery and

the pain is constant.  Dr. Presley Jackson has continued to follow the claimant since her

work injury.

The claimant also began experiencing right knee problems and treated with Dr.

James Mulhollan and he performed knee surgery on the claimant.  The claimant has

not worked anywhere since sustaining the injury.  The claimant testified that she drew
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full pay for three months following the injury and then she began drawing $153 and

some change weekly.  A pay stub was introduced into evidence showing the income

total was $168.60 with some reductions for insurance and taxes, leaving a net amount

of $124.96.  The claimant has drawn this amount since the injury and was still

considered to be an employee of the company.  However, the claimant clarified that she

draws the $168.60 for three weeks out of a month and she only gets $43.64 for the

fourth week of each month.

The claimant has a ninth grade education and before beginning her employment

with the respondent in 1975, she worked on the assembly line for Timex and

Westinghouse and worked as a waitress in a restaurant.  The claimant can read and

write and make change.  The claimant now tries to avoid lifting, bending, stooping and

pushing and pulling.  The claimant can be on her feet for maybe 30 minutes at a time

now and testified that she was not aware of any work she could do and could not

promise she could be at work each day.

Under cross examination, the claimant verified that she takes Amitriptyline and

Flexeril for her back as well as some medication for conditions unrelated to the work

injury.  The claimant confirmed that she has not worked since her work injury and

became eligible for Social Security Disability sometime thereafter.  Upon reaching age

65 or 68, the claimant began drawing Social Security Retirement benefits.  The

claimant verified that she had received documents in the last few years that indicated

she was still an employee of respondent and she has been offered retirement benefits

from her employer.

The claimant testified that she would have continued to work, if she had not hurt
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her back.  She verified that she had high blood pressure and some heart and colon

problems but these would not have kept her from working.

ADJUDICATION

The claimant contends she is permanently and totally disabled or, alternatively,

entitled to wage loss benefits in excess of the 20% permanent impairment assigned to

her back and the 5% assigned to her knee.  Respondents No. 1 contend the claimant is

not permanently and totally disabled as the result of her work injury nor is she entitled to

wage loss benefits beyond the impairment ratings.  The claimant has the burden of

proving by a preponderance of the evidence that she is permanently and totally

disabled.  Dena Const. Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979).  When

determining the degree of permanent disability sustained by an injured worker, the

Commission must consider the degree to which the worker’s future wage earning

capacity is impaired.  In addition to medical evidence demonstrating the degree to

which the worker’s anatomical disabilities impair his wage earning capacity, the

Commission must also consider other factors, such as the worker’s age, education,

work experience, and any other matters which may affect the worker’s future earning

capacity.   Ark. Stat. Ann. §81-1313; Oller v. Champion Parts Rebuilder, 5 Ark. App.

307, 635 S.W.2d 276 (1982).  When it becomes evident that the worker’s underlying

condition has become stable and that no further treatment will improve the condition,

the disability is deemed to be permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, he is entitled to compensation for permanent and total

disability.  Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504 (1962)
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and Ark. Stat. Ann. §81-1313.

After considering all the credible evidence, I find the claimant has failed to prove

that she is permanently and totally disabled because of her compensable injury or

entitled to wage loss benefits in excess of the impairment rating.

The claimant sustained a compensable back injury and knee injury in her

September 24, 1982, work injury.  Dr. John Adametz performed a lumbar laminectomy

at L5-S1 and assigned her a 20% permanent impairment on January 8, 1988.  Dr.

Adametz opined the claimant could work in sedentary type work with no lifting over 20

pounds, nor stooping and bending and sitting for periods longer than one hour.

The claimant also had right knee surgery performed by Dr. James Mulhollan and

was released on June 17, 1989, with a 5% permanent impairment rating.  Dr. Mulhollan

did not place any restrictions on the claimant.

The claimant has not worked since her 1982 work injury and now is 72 years of

age.  The claimant has continued to be classified as an employee of respondent and

has continued to draw a check since her 1982 injury.  The claimant characterizes the

benefits she has continued to receive as benefits under a contract handbook disability

plan in the amount of 50% of her wages.    Claimant introduced a pay stub and this

states it is disability and some taxes are deducted.  Claimant further contends there

was never any indication these benefits were advanced payments of compensation. 

Respondents No. 1 contend the weekly payments the claimant has received are

payments of workers’ compensation benefits.

The claimant asked for permanent and total disability benefits or wage loss

benefits on April 28, 2008, pertaining to her September 24, 1982, compensable injury.
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The claimant, now 72 years of age, has a myriad of health issues unrelated to

her back and knee injuries.  A November 30, 2004, IME performed by Dr. Ken

Rosenzweig reviewed the claimant’s medical history and Dr. Rosenzweig opined the

claimant was not a candidate for employment because of her age, stroke and her back

problems.  Dr. Rosenzweig also identified health problems of failed lumbar

laminectomy, chronic mechanical back pain with sciatica, to include fibromyalgia, Type

II diabetes, hypertension, dyslipidemia, GERD, nonalcoholic steatohepatitis, glaucoma,

depression, anxiety and osteoarthritis of the right knee, as well as a cerebrovascular

accident in August 2004.

The 2004 IME also revealed the claimant has not had treatment for her back

since 2000.  While the claimant continued to have ongoing knee pain, she did take anti-

inflammatory and muscle relaxers for both back and knee.  Dr. Rosenzweig opined both

the back and knee conditions related to the work injury had been appropriately treated. 

The claimant was having problems with her back at the L1-2 level, unrelated to her

work injury, and Dr. Rosenzweig opined this was advanced spondylolytic disease.  Dr.

Rosenzweig also opined the claimant’s advancing osteoarthritis of her knee was not

related to the claimant’s knee injury but was aging related and her possible knee

replacement should be a Medicare coverage issue.

The claimant reached the end of her healing period on June 17, 1989, and did

not return to work nor did she seek wage loss or permanent and total disability benefits

at that time.  The claimant also did not look for other employment within her limitations. 

The claimant instead drew her disability benefits from her employer.  The claimant

would have been about 52 years of age when she was released to return to work in
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1989 and did not have the multitude of health issues that she currently is diagnosed

with at her age of 72.  While the claimant may be unable to work now, I am not

persuaded the reason is because of her back and knee.  The claimant remains an

employee of the respondent employer.  The claimant’s 20-year delay in requesting

permanent and total or wage loss benefits has been problematic.  The claimant has

developed other health issues in that 20 years that prevent her from working and these

health issues are unrelated to her back and knee.  After considering all the credible

evidence, I find that the claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled or entitled to wage loss benefits.

Respondents contended at the hearing that the benefits paid were advance

payments of compensation and are entitled to credit against any benefits awarded,

citing, Looney v. Sears, 236 Ark. 868, 371 S.W.2d 6 (1963) and Southwestern Bell

Tele. Co. v. Siegler, 240 Ark. 132, 398 S.W.2d 531 (1966).

Claimant argues that Siegler, supra, provides that payments made under a plan

established by the employer as a benefit for loss of time due to disability were not

advance payments of compensation and, therefore, are not subject to an offset.

I agree with claimant’s interpretation of Siegler and find that the disability

payments made to claimant cannot be considered “advance payment of compensation,”

since there was no clear understanding that was to be the case.  The preponderance of

the evidence provides these payments were from a disability plan, most likely pursuant

to a union contract.  The Supreme Court has held in Looney, supra,  that only where

the company clearly established that the amount received was an advance payment of
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compensation could the company be entitled to an offset.  Respondents are not entitled

to any credit for benefits awarded.

Claimant also contends that respondents have not paid the 20% permanent

impairment rating assigned for the claimant’s back and the 5% permanent impairment

rating assigned to the claimant’s knee.  Respondents do not deny the claimant was

assigned these ratings and do not challenge the validity but simply assert these benefits

were paid but have no documentation.  The claimant contends the only indemnity

benefits she received were the disability checks other than her regular pay for three

months following the injury.  Since I have found that the weekly benefits the claimant

has received could not be considered advance payment of compensation, I find

respondents are not entitled to an offset for permanent partial disability benefits related

to the ratings.  I find respondents are liable for the 20% permanent impairment rating to

the back and to the 5% permanent impairment rating to the knee.

Since permanent and total disability was not awarded, the Death & Permanent

Total Disability Trust Fund is dismissed and its issues raised will not be discussed.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she is

permanently and totally disabled because of her compensable injury.  The claimant has

failed to prove by a preponderance of the evidence that she is entitled to wage loss

benefits over and above the permanent impairment ratings.  The claimant did prove by

a preponderance of the evidence that she sustained a 20% permanent impairment

rating to her body as a whole and a 5% permanent impairment rating to her knee.  The

preponderance of the evidence provides the claimant’s weekly benefits paid by the
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respondent employer were contract disability benefits and not advance payment of

compensation.  Respondents are not entitled to an offset for the disability benefits paid. 

The preponderance of the evidence provides that since respondents are not entitled to

an offset for benefits paid under the disability policy, respondents are still responsible to

pay the 20% permanent impairment rating for the back and the 5% permanent

impairment rating to the knee.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein in accordance with Ark. Stat. Ann. §81-1323.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
________________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


