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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
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Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by RICHARD S. SMITH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 23, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 15, 2009 and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   Claimant was earning an average weekly wage of $328.00 which would entitle

him to compensation at the weekly rates of $219.00 for total disability benefits and $164.00

for permanent partial disability benefits.

4.   Claimant suffered a compensable injury to his right knee on September 10,

2007.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injuries to claimant’s left knee, left hip, low back, and left leg.

2.   Medical for right knee and medical for other injuries.

3.   Temporary total disability.

4.   Attorney fee.

At the time of the hearing claimant clarified his request for temporary total disability

benefits to begin as of March 4, 2009 and continuing through a date yet to be determined.

Claimant also indicated that additional medical treatment for the right knee is no longer an

issue.   

The claimant contends he sustained compensable injuries to his left knee, left hip,

low back, and left leg in addition to compensable injuries to his right knee and other

injuries.  He contends he is entitled to medical treatment for all his injuries, temporary total

disability benefits, and a controverted attorney fee.

The respondents contend that although claimant’s right knee injury was work

related, claimant sought treatment from an unauthorized provider (VA); claimant did not

establish a work related connection between any injury to his left knee or hip; and

claimant’s back condition was pre-existing and longstanding. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 15, 2009, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    The parties’ stipulation that claimant suffered a compensable injury to his right
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knee on September 11, 2007 is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back, left hip, or left knee while employed by the

respondent.

FACTUAL BACKGROUND

The claimant is a 61-year-old man who worked as a chiropractor in Dallas from

1982 through 2002.  Claimant moved to Northwest Arkansas and in September 2005 he

began working for the respondent as a custodian.

The parties have stipulated that claimant suffered a compensable injury to his right

knee on September 11, 2007 when he fell down stairs while carrying a 55-gallon bag of

trash.  Following that incident the claimant sought medical treatment from the Veterans

Administration Hospital on September 12, 2007.  An x-ray was taken of the claimant’s right

knee which revealed mild narrowing at the medial compartment with some suprapatellar

bursitis.  Claimant was taken off work for one week and advised to avoid weight bearing

if possible.

Following that evaluation the claimant was evaluated at the VA for various other

ailments and in April 2008 the claimant complained of pain in his low back, left hip, and left

knee which he attributed to the fall in September 2007.  X-rays and an MRI scan of

claimant’s lumbar spine were eventually taken and claimant was referred to Dr. Runnels,

neurosurgeon, at the VA.  Dr. Runnels in a report of July 1, 2008 diagnosed claimant’s

condition as congenital spondylolisthesis.  Dr. Runnels did not recommend surgery, but

instead recommended treatment to include exercises and proper posture.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back, left hip, and left knee as a result of the fall on September 11, 2007.  He seeks

payment of related medical treatment, temporary total disability benefits beginning March
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4, 2009, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered various injuries to his left knee, left hip, low

back, and left leg as the result of a fall down stairs which took place on September 11,

2007.  Claimant’s claim is for an injury caused by a specific incident identifiable by time

and place of occurrence.  The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his left knee, left

hip, low back, or left leg while employed by the respondent.

Admittedly, the claimant completed Form AR-N on September 17, 2007, and in that

form mentioned his low back as a part of his body which was injured in the fall.  However,

when claimant had previously sought medical treatment from the VA on September 12,

2007, he made no mention of any low back complaints.  Instead, a review of the VA report
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from that date indicates that claimant only made complaints of problems involving his right

knee, not his low back, left hip, left knee, or left leg.  In fact, there is no mention in the

medical reports of any complaints involving claimant’s low back pain after September 11,

2007 until April 2008, some seven months after his fall.

Furthermore, with respect to this issue, it should be noted that claimant had

complaints of low back pain prior to September 11, 2007.  The VA medical records indicate

that claimant was complaining of problems involving his low back and hip in March 2006.

As a result of those complaints, claimant underwent a series of lumbar x-rays.  Those x-

rays revealed degenerative conditions.  Following claimant’s complaints in April 2008

claimant again underwent a series of lumbar x-rays.  A report from April 23, 2008 indicates

that those x-rays were compared to the March 2006 series and that there was no change

in the findings.

After the claimant’s most recent lumbar x-ray series the claimant also underwent an

MRI scan.   That MRI scan was reviewed by Dr. Runnels, neurosurgeon.  In a report dated

July 1, 2008, Dr. Runnels indicated that his diagnosis of the claimant’s condition was

congenital spondylolisthesis.  

In summary, while the claimant has testified that he injured his low back as a result

of the fall on September 11 and he completed Form AR-N indicating that he had injured

his low back, claimant did not report any low back complaints to his treating physician at

the VA Hospital on September 12, 2007.  Instead, claimant’s only complaint at that time

involved his right knee.  There is no mention of low back problems after the September 11,

2007 fall until April 2008, more than seven months later.  X-rays taken in April 2008 were

compared to x-rays taken in 2006 and were read as showing no changes.  Claimant

subsequently underwent an MRI scan and according to Dr. Runnels, neurosurgeon,

claimant’s diagnosis is congenital spondylolisthesis.  Based upon this evidence, I find that

claimant has failed to meet his burden of proving by a preponderance of the evidence that
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he suffered a compensable injury to his low back as a result of the fall on September 11,

2007.

I also find that claimant has failed to meet his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his left hip, left leg, or left knee

on September 11, 2007.  Again, the medical reports indicate that claimant was complaining

of problems in his hip in March 2006, more than one year before this incident.  Also, none

of these complaints appear on the Form AR-N which claimant completed on September

17, 2007, and they are not mentioned in the initial medical report of September 12, 2007.

Furthermore, with respect to the left knee injury, claimant testified at the hearing that

his problems since the time of his fall involved his left knee injury and that he did not have

an injury to his right knee as a result of the fall.  However, the parties have stipulated that

claimant suffered a compensable injury to his right knee and the medical reports from the

VA Hospital indicate that claimant was treated for a right knee injury and x-rays were taken

of the claimant’s right knee.  Furthermore, the Form AR-N which claimant completed on

September 17, 2007 indicates an injury to claimant’s right knee.  Therefore, I find no

evidence that claimant’s current left knee problems were mistakenly listed as the right knee

in the medical reports.

In short, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his left knee, left hip, and left leg as a result of the

fall on September 11, 2007.  I find that claimant has failed to meet his burden of proof

based upon the evidence presented.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back, left hip, left leg, or left knee as a result of the fall on

September 11, 2007.  Therefore, his claim for compensation benefits is hereby denied and
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dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $417.25.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


