
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F701968

JAMES A. EFIRD CLAIMANT

CITY OF HOT SPRINGS RESPONDENT EMPLOYER

MUNICIPAL LEAGUE WCT RESPONDENT CARRIER

ORDER AND OPINION FILED FEBRUARY 24, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE C. MICHAEL WHITE, Attorney at Law,
Bryant, Arkansas.

Respondents represented by the HONORABLE J. CHRIS BRADLEY, Attorney at Law,
North Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on January 23,

2009.  A prehearing conference was held on November 5, 2008, and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a February 14, 2007, compensable
injury.

2.  The compensation rate for temporary total disability is $290.

The claimant contends he sustained a compensable injury in the course of his

employment on February 14, 2007.  The claimant contends that he is entitled to

additional medical benefits and temporary total disability benefits from mid-August 2008

through September 24, 2008, and attorney’s fees.
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Respondents contend that the claim was controverted on September 14, 2007. 

Respondents contend any problems the claimant may be having are related to a fall

from the porch in March 2008 and are not related to the compensable injury.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Additional temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a February 14, 2007, compensable injury.

2.  The compensation rate for temporary total disability is $290.

3.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment he has pursued for his back is reasonable and necessary

and related to his compensable work injury.

4.  Respondents are responsible for the reasonable and necessary medical

benefits.
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5.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and unable to earn wages from September 24, 2008

through November 24, 2008.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 57 years old, works for the transfer station of the respondent

employer’s sanitation department.  On February 14, 2007, the claimant was shoveling

trash that had fallen as the trucks were being unloaded into a trash compactor. 

According to the claimant, as he was scooping up the trash, his back snapped and gave

away and he had immediate shooting pain in the low back.  The claimant reported the

injury but did no more scooping that day, he did run the bobcat.  The claimant went to

St. Joseph’s Business Health and had a MRI and some follow-up care.

According to the claimant, he had only minor back aches before the February 14,

2007, incident.  The claimant confirmed that he had sought some medical treatment for

his back about 20 years ago with a work incident; however, he recovered from that with

no surgery.  The claimant had not missed time from work because of a back problem

after recovering from the incident 20 years ago.

According to the claimant, the back MRI was when the doctors discovered the

cancer on his kidney.  The claimant began treatment for his kidney immediately and his

back treatment was delayed.  The claimant ultimately treated with Dr. Wayne Bruffett
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and surgery was not recommended.  The claimant returned to work performing his

regular job and then later changed to a different job.  According to the claimant, he

continued to have pain while performing his job.  In October or November 2007, he was

shoveling and he experienced another problem with his back and he had to be off work

a week or more.  When he returned to work, he was placed on a lighter job driving the

bobcat.  The claimant testified that his back progressively got worse.  At first, the

claimant thought his problems stemmed from his hip and he sought medical treatment

and received a shot in his hip.  In July 2008, the claimant was blowing off his porch and

fell about two and a half feet.  According to the claimant, his back problems were no

different before his fall off the porch as they were after the fall.

The claimant was sent home from work upon learning that he had a hip fracture. 

It was determined the claimant did not have a hip fracture but only arthritis.  The

claimant ultimately came under the care of Dr. Reza Shahim and he recommended

back surgery.  The surgery was September 2008 and this provided good relief of the

claimant’s pain.  The claimant has arthritis in his hip, but has returned to work

performing his regular job.

Under cross examination, the claimant confirmed that the fall off his porch at

home was about July 2, 2008.  The claimant contended that his problems have all been

on the left side of his body with no significant complaints on the right side.

Terri Efird, the claimant’s wife, testified that the claimant’s back was fine before

the February 14, 2007, work injury.  Ms. Efird testified that after the work injury her

husband could not get up when he would get down in the floor and he could not do yard

work and other chores.
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ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (2005).  What constitutes reasonably necessary treatment under the

statute is a question of fact for the Commission.  Id.  The Commission has the authority

to accept or reject medical opinions and its resolution of the medical evidence has the

force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d

167 (2000).

In the present case, the claimant contends that he is entitled to additional

medical benefits and respondents contend the claim was controverted on September

14, 2007.  The claimant reported another incident at work in November 2007, when he

was scooping trash again and hurt his back.  The medical records indicate the claimant

saw Dr. Michael Atta on November 5, 2007; November 12, 2007; and November 19,

2007, for care.  On November 19, 2007, Dr. Atta released the claimant to full duty

without restrictions and indicated the claimant was not experiencing pain in his back at

this time.  By March 18, 2008, the claimant had returned to his family doctor and was

complaining of chronic low back pain and also hip pain.  The claimant was having

difficulty walking and standing and had pain radiating to his left knee.
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The next noteworthy medical report is a July 2, 2008, report from Laura Kirksey,

ANP, following the claimant’s fall from his porch.  The claimant was complaining of right

shoulder pain and right hip pain, as well as a scraped right elbow.  The claimant was

not complaining of back pain during this visit.  On July 18, 2008, an MRI of the lumbar

spine was performed and this revealed:

IMPRESSION:
1.  Multilevel degenerative disc disease as described above
with diffuse disc bulge with superimposed disc protrusion
resulting in moderate central canal stenosis as well as
probable impingement of the exiting left L2 nerve root.

2.  Diffuse disc bulge along with facet and ligamentous
hypertrophy result in moderate to severe central canal
stenosis at the L4-L5 level.  (Jt. Exh. No. 1, p. 20.)

The claimant sought treatment with Dr. Reza Shahim and he recommended the

claimant undergo decompression and diskectomy at L4-5.  Dr. Shahim had reviewed

the claimant’s two previous MRIs and noted the disc herniation and stenosis at L4-5

and the stenosis and osteophyte formation at L5-S1.  Dr. Shahim ordered another MRI

and this was performed on September 23, 2008 and this revealed:

1.  Severe disc degeneration at L5-S1 with posterior
marginal osteophytosis and disc bulge which may impinge
upon the traversing S1 nerve roots.

2.  Central disc protrusion at L4-5 which approximates the
traversing L5 nerve roots without definite mass effect.

3.  Multilevel disc and facet degeneration without other
evidence of nerve root impingement or canal stenosis.  (Jt.
Exh. No. 1, p. 7.)

On September 24, 2008, Dr. Shahim performed the lumbar decompression at

L4, L5 and S1, lumbar foraminotomy at left L4-L5 and L5-S1 and lumbar



7

microdiscectomy at left L4-L5.  The latest medical report in evidence is an October 30,

2008, report from Dr. Shahim and this indicates the claimant is doing well post

operative and he was recommended to remain off work for another month.  The

claimant testified that his back is much improved following the surgery.

After considering all the medical evidence and the testimony, I find the claimant

has proven by a preponderance of the evidence that the additional medical treatment

he has pursued after September 14, 2007, is reasonable and necessary and related to

his work incident on February 14, 2007.  The claimant pursued treatment of his

unrelated kidney cancer and then continued to have back problems and followed up

with treatment of his back after his kidney cancer treatment.

The medical records corroborate the claimant’s credible testimony that he

sustained an aggravation to his back problems in November 2007, when he again was

scooping trash and experienced more back pain.  The MRIs the claimant has

undergone reveal on February 20, 2007, that there was a disc protrusion at L4-L5 and

loss of disc height at L5-S1 and the September 23, 2008, MRI revealed stenosis and a

disc herniation at L4-5 and stenosis and an osteophyte formation at L5-S1.  Dr. Shahim

performed surgery on September 24, 2008, and the claimant experienced relief of his

back pain.  The claimant has been able to return to work in a full time capacity.  Post-

surgical improvement is a proper consideration in determining whether the surgery was

reasonable and necessary, See, Inn Care Center v. Cannon, 74 Or. App. 707, 704 P.2d

539 (1985).

Respondents contend that the claimant’s fall off his porch in July 2008, was an

independent intervening cause of the claimant’s current back problems.  I found the
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claimant to be credible when he testified that he did not hurt his back in his fall, but did

hurt his shoulder, hip and elbow.  The contemporaneous medical reports corroborate

the claimant’s testimony.  On July 2, 2008, the claimant sought some medical with

complaints of pain in the shoulder and hip following a fall off his porch.

The issue of whether treatment is reasonable and necessary is a question of fact

for the Commission.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  However, when the primary injury is shown to have arisen out of and in the

course of the employment, the employer is responsible for any natural consequence

that flows from that injury, and the basic test is whether there is a causal connection

between the injury and the consequences of such.  Id.  A non-work-related independent

intervening cause does not require negligence or recklessness, but if the claimant is

engaged in unreasonable conduct, the result may be an independent intervening

cause.  Davis v. Old Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 325 (2000). 

See, Ark. Code Ann. §11-9-102(4)(F)(iii) (Supp. 2007).

There is no medical evidence to establish a causal connection between the

claimant’s disc herniation and bulges and the fall off the porch in July 2008.  The

claimant had the same symptoms following the work injury on February 14, 2007, as he

was having before the September 2008, surgery.  Again, I found the claimant to be

credible and he has now had surgery and his condition is improved and he remains a

full time employee of respondent.  I find respondents are responsible for the reasonable

and necessary medical treatment, to include surgery that the claimant has sought for

his compensable back injury.
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The claimant next contends that he is entitled to temporary total disability

benefits from mid-August 2008 through November 24, 2008.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period and be

totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  

The claimant has proven by a preponderance of the evidence that he remained

in his healing period and unable to work from September 24, 2008 through November

24, 2008.  The medical records document that the claimant underwent back surgery on

September 24, 2008.  Dr. Shahim’s October 30, 2008, medical report indicates that the

claimant would be released to return to work in another month.  According to the

claimant, he returned to work on November 24, 2008.  The claimant continues to

perform his regular work duties.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment he has pursued for his back is reasonable and necessary and related

to his compensable work injury.  Respondents are responsible for the reasonable and

necessary medical benefits.  The claimant has proven by a preponderance of the

evidence that he remained in his healing period and unable to earn wages from

September 24, 2008 through November 24, 2008.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be
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paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


