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BRADLEY, Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 12, 2009, in El Dorado, Arkansas.  A Prehearing

Order was entered in this case on November 24, 2008.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. An employer-employee relationship

existed on February 5, 2008, when the

claimant sustained a compensable injury

to his lower back.
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2. The parties stipulate to an average

weekly wage of $657.82 and a TTD rate of

$439.

3. The claimant has sustained a 10%

permanent anatomical impairment.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Temporary total disability benefits from

July 22, 2008, to November 9, 2008.

2. A 10% rating to the whole body.

3. Outstanding medical bills.

4. Attorney’s fees.

The record consists of the February 12, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Steven Edney, sustained an admittedly

compensable low back injury on February 5, 2008, while

employed by the City of El Dorado as a firefighter and

paramedic.  On that date, Mr. Edney and his supervisor,

Lieutenant Eddie Greer, worked a motor vehicle accident and

had to get a 500 pound lady out of a car and onto a cot for

an ambulance.  Lieutenant Greer testified that getting the
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lady out of the car and onto the cot hurt both Mr. Edney and

Mr. Greer.  (T. 46-47)

Mr. Edney was treated in February, 2008, by Dr. Greg

Smart, the city’s workers’ compensation physician. 

Dr. Smart treated Mr. Edney on February 8, 2008, and again

on February 11, 2008, then released Mr. Edney on February

18, 2008, to return as needed if any complications occurred.

According to Dr. Smart’s next report in the record, Mr.

Edney saw Dr. Davis on July 17, 2008, but the fire

department referred Mr. Edney back to Dr. Smart on July 18,

2008, in light of his previous work-related injury earlier

in the year.  (C. Exh. 1, p. 6)  Dr. Smart followed Mr.

Edney for back complaints on July 18, 2008, on July 22,

2008, on July 29, 2008, and on August 7, 2008.  In addition,

Dr. Smart ordered an MRI of Mr. Edney’s lumbar spine

performed on July 28, 2008, which indicated a large right

paracentral disc extrusion at the L5-S1 level resulting in

narrowing of the right lateral recess and impingement of the

proximal right S1 nerve root.  (C. Exh. 1, p. 8)

When the respondents ultimately denied liability for

Mr. Edney’s back problems in July of 2008, Dr. Keith Davis

referred Mr. Edney to Dr. Steven Cathey, a North Little Rock

neurosurgeon.
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Dr. Cathey performed an L5-S1 laminectomy and

discectomy on September 26, 2008.  Dr. Cathey’s October 28,

2008 followup report indicates that Mr. Edney was completely

relieved of his severe right hip and leg pain following

surgery. 

Mr. Edney testified at the hearing held on February 12,

2009, that his back is now tremendous and that he does not

have any trouble with his back.  (T. 23)

The appropriateness of Dr. Cathey’s surgery for the

abnormality identified in Mr. Edney’s back is not in

dispute.  Mr. Edney’s period of temporary disability is not

in dispute.  Dr. Cathey’s 10% impairment rating is not in

dispute.  (T. 58)

The primary issue presented in the present case is

whether the medical condition that required surgery in

September of 2008, is causally related to Mr. Edney’s

admittedly compensable back injury sustained on February 5,

2008.  (T. 58)

In this regard, the respondents have presented into

evidence medical reports indicating that Mr. Edney

experienced periods of back problems in August of 2005, and

back problems with sciatica in April and May of 2006.  In

addition, I note that approximately five months elapsed
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between Dr. Smart’s February 18, 2008 office visit in which

he released Mr. Edney to regular duties without restrictions

and his July 18, 2008 office visit, when Mr. Edney returned

with back complaints.

In addition, in his deposition, Mr. Edney identified a

sneeze in July, which sent him to his knees, where he could

not stand.  (T. 33)

The respondents contend that Mr. Edney’s back was in a

weakened condition in 2006 and that he sustained a flare-up

or aggravation as the result of lifting the 500 pound woman

on February 5, 2008.  The respondents contend that Mr. Edney

was restored to normality through Dr. Smart’s treatment in

February of 2008, and that his sneeze in July, which brought

the claimant to his knees, was the final straw which

required surgery for Mr. Edney’s pre-existing condition. 

(T. 57)

After reviewing the entire record, however, I find that

the claimant established by a preponderance of the evidence

that his low back problems requiring surgery on September

26, 2008, are in fact causally related to his admittedly

compensable low back injury sustained on February 5, 2008.  

In this regard, I note that Dr. Steven Cathey was the

only physician to render an expert medical opinion on the
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causation issue presented in this case.  Dr. Cathey opined

that Mr. Edney’s disc herniation and resulting treatment are

more likely than not related to the documented work injury. 

(C. Exh. 1, p. 18)   Dr. Cathey’s opinion is stated within a

reasonable degree of medical certainty, and nothing on the

face of Dr. Cathey’s November 12, 2008 written opinion

persuades me that Dr. Cathey’s opinion is based on any

material mistake of fact.

In addition, while the five-month lapse between

Dr. Smart’s February 18, 2008 treatment and his July 18,

2008 treatment might support an inference that the

claimant’s low back problems after the February 5, 2008

injury resolved, I find credible Lieutenant Greer’s

testimony that (1) after the accident, both Lieutenant Greer

and Mr. Edney would at times come in hunkered over from

hurting; (2) when Lieutenant Greer observed Mr. Edney

between February and July, Mr. Edney’s back did not ever

seem to get better; and (3) Lieutenant Greer is not aware of

Mr. Edney having any accident at home or at work between the

accident in February and the summer, and that Lieutenant

Greer would have probably known if Mr. Edney had been in an

accident.  (T. 48-49)
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I find credible Lieutenant Greer’s testimony that it

was hard for Lieutenant Greer and Mr. Edney to do their jobs

after the accident.  (T. 49) I also find credible Mr.

Edney’s testimony that he experienced “normal pain” during

the five months after the accident which all of a sudden got

to the point that he could not walk.  (T. 18-19)

Although the respondents attribute Mr. Edney’s

herniated disk to a sneeze, I note that neither Dr. Smart’s

nor Dr. Cathey’s contemporaneous medical reports attribute

Mr. Edney’s condition to a sneeze.  I also note that Dr.

Smart’s February 8, 2008 report indicates symptoms in Mr.

Edney’s back and three toes in the right foot, which is the

same location of Mr. Edney’s symptoms on July 18, 2008. 

(C. Exh. 1, p. 2 and 6) While a sneeze in July apparently

intensified the claimant’s back pain, the testimony of

Mr. Edney and Lieutenant Greer persuades me that the

claimant’s back pain persisted from February to July, and

Dr. Cathey’s opinion persuades me that Mr. Edney’s medical

condition in July was causally related to his injury in

February caused by helping to lift a 500 pound accident

victim.

Consequently, I find that the respondents are liable

for the medical treatment in the hearing record subject to
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an offset, if appropriate, pursuant to Arkansas Code

Annotated Section 11-9-411 for payments already made by

other insurance.  (T. 59) Because I find that the claimant’s

medical condition in July of 2008 was causally related to

his compensable injury, I find that the respondents are also

liable for temporary total disability benefits for the

period between July 22, 2008 to November 9, 2008, during

which the claimant remained within a healing period and

incapacitated from working.

I also find that the respondents are liable for the 10%

anatomical impairment rating assigned by Dr. Cathey. 

Arkansas Code Annotated Section 11-9-102(4)(F)(ii)(a)(Repl.

2002) provides that permanent benefits shall be awarded only

upon a determination that the compensable injury was the

major cause of the impairment.  

In the present case, I find that the compensable injury

was the major cause of the 10% impairment assigned by Dr.

Cathey.  Table 75 of the AMA Guides to the Evaluation of

Permanent Impairment (4th Ed. 1993) assigns a 10% rating to

the whole body for a surgically treatment intervertebral

lumbar disk.  Mr. Edney did have some degree of L5-S1 disk

abnormality in an MRI performed on April 14, 2006.  However,

no physician whose reports are in the record recommended
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surgery on that abnormality.  (R. Exh. 1, p. 3) An MRI after

the 2008 compensable injury indicated a large right extruded

disc with impingement of the right S1 nerve root.  (C. Exh.

1, p. 8)   Mr. Edney was experiencing back pain and severe

sciatica for which Dr. Cathey performed disc surgery.  (C.

Exh. 1 , p. 13) As discussed above, both Dr. Cathey’s

subsequent report and Mr. Edney’s credible testimony

indicate that Dr. Cathey’s surgery resolved Mr. Edney’s

symptoms.  As also discussed above, Mr. Edney’s testimony

and Mr. Greer’s testimony persuade me that Mr. Edney had

some degree of persistent symptoms after the injury in

February of 2008 until Mr. Edney’s symptoms resolved after

surgery.  Consequently, I find that Mr. Edney’s back injury

sustained from lifting a 500 pound patient, and not either

his earlier back problems or his post-injury sneeze, is the

major cause of his 10% impairment rating.

The benefits awarded herein are subject to any

applicable offsets under Arkansas Code Annotated Section

11-9-411.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. An employer-employee relationship

existed on February 5, 2008, when the
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claimant sustained a compensable injury

to his lower back.

2. The parties stipulate to an average

weekly wage of $657.82 and a TTD rate of

$439.

3. The claimant has sustained a 10%

permanent anatomical impairment.

4. The claimant has established by a

preponderance of the evidence that his

low back problems in July of 2008 and

associated surgery are causally related

to his compensable back injury sustained

on February 5, 2008.

5. The claimant has established that he is

entitled to benefits for the medical

treatment, period of temporary

disability from July 22, 2208, to

November 9, 2008, and the ten per cent

permanent anatomical impairment

documented in the record, subject to any

offsets, if appropriate, pursuant to

Arkansas Code Annotated Section 11-9-411
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for benefits previously paid by other

insurance. 

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


