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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F808027

DANNY E. DUVALL, 
EMPLOYEE CLAIMANT

BIBLER BROTHERS LUMBER COMPANY, 
EMPLOYER RESPONDENT

WAUSAU INSURANCE COMPANY,
CARRIER                                                RESPONDENT

                OPINION FILED MARCH 13, 2009                      
     
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on March 3, 2009, in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Eddie H. Walker,
Jr., Attorney at Law, Fort Smith, Arkansas.  

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 3,

2009, in Russellville, Arkansas.  A prehearing telephone

conference was conducted in this case on December 1, 2008.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including March 28, 2008.

3.  The claimant’s average weekly wage at the time of her

injury was $642.00, which entitles him to a weekly temporary

total disability rate of $428.00, and a permanent partial

disability rate of $321.00.

     4.  This claim has been controverted in its entirety.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

     1.  Compensability of claimant’s alleged right upper 

extremity, shoulder, back and neck injury.  At the time of the

hearing, the claimant withdrew his claim for a back and neck

injury. 

2.  Medical treatment.

3.  Temporary total disability benefits from March 29, 2008

until a date yet to be determined.

4.  Notice was not given until August 21, 2008, when the

claimant retained legal counsel.

5.  Attorney’s fees.

The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires, these are hereby

incorporated herein by reference.

     The documentary evidence submitted in this case consists of
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the Commission’s Prehearing Order of December 1, 2008, the  

claimant’s Response to the Prehearing Questionnaire, and the

respondents’ Response to the Prehearing Questionnaire, as these

were all marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1. 

The following witnesses testified at the hearing: Jessica 

Duvall, the claimant, Matt Hagenlocker, and Frank Meinerstorf.  

                           DISCUSSION

        The claimant’s daughter-in-law, Jessica Duvall, gave 

testimony during the hearing.  According to Ms. Duvall, she learned

of the claimant’s accident the following day.  She testified that

she drove the claimant to his workplace to pick up his check a few

days after the incident.  According to Ms. Duvall, the claimant sat

in the truck with her toddler-son, while she went in to pick up his

check.  She testified that when she returned to the truck, the

claimant and Frank Meinerstorf were discussing his shoulder

problems and the fact that he had been to the doctor.  However, she

specifically testified that she did not hear any discussion about

any possible cause of the claimant’s shoulder injury.   Although

Ms. Duvall was uncertain as to the exact date that this

conversation transpired, she was certain it occurred during the

latter part of March or the first of April (2008).               

     The claimant gave testimony during the hearing.  At the time

of the claimant’s alleged compensable injury, he was fifty-three
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years old.  He had worked for the respondent-employer over some

fourteen years.  The claimant’s working hours were from 4:00 p.m.

until 2:00 a.m.   He testified that his injury occurred on Friday,

March 28, 2008, at approximately 1:45 a.m., at the end of his

shift.  According to the claimant, his injury occurred while

climbing onto a ladder when he lost his footing and almost slipped

and fell.  The claimant testified that he caught himself with his

right arm, which caused it to jerk.  He testified that he did not

go up stairs to the office to report his injury because he was

unable to walk up the stairs to the office.  The claimant further

testified that he did not call and report his injury because he

does not use a telephone due to hearing problems.        

     With respect to his injury, the claimant essentially 

testified that his shoulder popped and he felt an immediate onset

of pain.  The claimant testified that he went home, thinking he had

only strained a muscle.  However, he ultimately sought emergency

treatment for his alleged work-incident. At which point, he

reported a work-related incident.  According to the claimant, he

also told Dr. Russell he had injured himself at work. 

     He agreed that he used his private insurance for payment of

medical bills.  The claimant testified that he reported his injury

to his supervisor, Frank Meinerstorf, on the first of April when he

went to his workplace with his daughter-in-law to pick up his

check.

      The claimant further testified that he was taken off work due

to his injury.  However, he attempted to return to work using one
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hand, for some eight days.  According to the claimant, he quit

working because he was ill and unable to perform his job duties

using only one hand.  During the hearing, the claimant demonstrated

the inability to lift or use his right arm.  Upon observation, his

fingers were somewhat “swollen and drawn.”  He also essentially

testified that he has been unable to obtain further treatment for

his right shoulder because he now has no insurance or money to pay

for treatment.            

     Matt Hagenlocker, human resource manager, for the respondent

employer also gave testimony during the hearing.  He testified that

he was not made aware the claimant was alleging a work-related

injury, until receiving notification from the Workers’ Compensation

Commission in August of 2008.  Although Mr. Hagenlocker was aware

the claimant was off work, he maintains that he was not told why he

was off work.

     Frank Meinerstorf, the claimant’s supervisor, gave testimony

during the hearing.  He agreed that a conversation in fact took

place with the claimant around April 1, (2008) while talking with

the claimant as he sat in his truck outside the workplace.  Mr.

Meinerstorf initially testified that during this conversation, the

claimant told him doctors were not sure what was wrong with him, as

it may have been a heart attack or stroke.  However, upon being

questioned by the Commission, Mr. Meinerstorf finally admitted that

he and the claimant discussed his shoulder problems.     
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     A review of the medical evidence of record demonstrates that

on March 31, 2008, the claimant sought emergency treatment from

River Valley Medical Center, in part, due to upper right extremity

pain, and right shoulder and neck pain.  He reported having injured

himself at work during an incident involving a ladder.  At this

time, the claimant denied any history of injuries to his right

upper extremity.  The claimant was diagnosed with “right shoulder

strain, diabetes, and numbness in the right side of his body.”   

     On April 1, 2008, the claimant sought treatment from Dr. Gary

Russell due to shoulder pain and hip pain.  He presented in the

clinic with complaints of right shoulder pain and weakness, right

hip pain, and right leg pain and weakness.  This record reflects

that the claimant reported an onset of these symptoms as of Friday,

March 29, 2008.   Dr. Russell assessed the claimant with “sprain of

the neck and sprain of the lumbar region,” for which he prescribed

medications.  

     The claimant continued to treat with Dr. Russell, who referred

him for physical therapy treatment, which was done due to right-

sided pain.

     On May 1, 2008, the claimant returned to see Dr. Russell due

to follow-up of “right shoulder pain, DM,” after physical therapy

treatment.  Dr. Russell reported that the claimant’s right shoulder

looked bruised, with a small soft lump with heat/warmth to touch.

He noted that physical examination of the claimant revealed in
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pertinent part, “small hematoma of the right shoulder.”

     Although the claimant still had complaints of shoulder pain

and a little stiffness after completing physical therapy, he

presented to Dr. Russell on May 8, 2008, for a release to return to

work.  

     Next, on May 27, 2008, the claimant presented to Dr. Russell

complaining of shoulder pain during last week while at work.  The

claimant reported that he had to use his left hand to shift his

work truck and control the levers in his dump truck.  Dr. Russell

reported that the claimant walked in supporting his arm tucked into

his shirt between button holes.  Therefore, Dr. Russell assessed

the claimant with “sprain shoulder/arm OT,” for which he ordered an

MRI and recommended that the claimant see an orthopedist.

     An MRI of the claimant’s right shoulder was performed on 

May 30, 2008, with the following impression:

Markedly abnormal shoulder with large joint effusion,
extensive muscular and soft tissue edema as well as
abnormal marrow and cortical irregularity involving the
distal clavicle and a portion of the humeral head, all of
which is concerning for infection.  No obvious soft
tissue abscess. 

     The claimant saw Dr. Russell Allison on June 3, 2008 due to a

chief complaint of right shoulder pain.  He reported, in pertinent

part:

HISTORY: Mr. Duvall is a 53 year old patient who fell
from a ladder two months ago.  His right arm hung in the
ladder and was jerked hard.  He states it feels dead and
he was unable to raise it.  The pain has been worsening
so he saw Dr. Gary Russell and an MRI was ordered.  It
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was read as possible osteomyelitis and he was sent
straight to us.  He has tried to work some, but he is to
the point that he cannot work and he is having trouble
sleeping at night.

*****

PHYSICAL EXAMINATION: He is a pleasant gentleman in no
acute distress.  Right shoulder is swollen down the arm
and into the hand.  He has essentially no function and I
cannot function the rotator cuffs or deltoid.  I feel no
masses and he has some contusions around the area.  He is
not tender to palpate as much as being sore all over.
Range of motion is very poor.  Pulses and sensation are
intact at the wrist.

MRI’S: Reviewed and show large amount of inflammation and
edema around the shoulder.  His deltoid has somewhat of
a misshapen abnormality.  The humoral head is sitting
subluxed posterior on the glenoid and appears to be over-
ridden by uneven muscle pull.  I see no true rotator cuff
tear or signs of osteomyelitis.

ASSESSMENT: Right shoulder pain.

PLAN: I think he may have a brachial plexus type problem
in an imbalanced shoulder state.  However, I cannot prove
this due to his level of pain.  Dr. Wilbourn will do
nerve studies and I placed him in a sling and I will see
him after those studies.

     Dr. Darin Wilbourn examined the claimant on June 13, 2008.  He

reported:

Patient History:
Mr. Duvall is a 53-year-old right-handed white male who
is seen in clinic today per the request of Dr. Allison
for EMG/NCS of his bilateral upper extremities.  Mr.
Duvall says in early May 2008, he was performing his
usual work duties for Bibler Brothers Lumber Company in
Russellville, Arkansas when he injured his right shoulder
and arm.  Mr. Duvall says he was climbing a ladder when
his foot slipped causing him to fall.  He says he went to
grab the ladder with his right hand and as he did, his
right arm and shoulder was pulled and he heard and felt
a “pop” in his right shoulder.  He says the injury
occurred on a Friday.  He says he reported the injury to
his employer the following Monday.  He says his place of
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employment said he could not prove the injury happened at
work.  Mr. Duvall says he saw Dr. Gary Russell who
ordered an MRI of his right shoulder.  The MRI of his
right shoulder was done May 30, 2008 at Valley Diagnostic
Imaging in Russellville.  I do not have the actual
radiograph in my office, but I do have the radiologist’s
report.  The radiologist’s impression was “Markedly
abnormal shoulder with large joint effusion, extensive
muscular and soft tissue edema as well as abnormal marrow
and cortical irregularity involving the distal clavicle
and a portion of the humeral head, all of which is
concerning for infection.  No obvious soft tissue
abscess.”  On June 3, 2008, Mr. Duvall saw Dr. Allison.
Dr. Allison suspected Mr. Duvall may have sustained a
right brachial plexus injury and referred him to me for
EMG/NCS.  Currently, Mr. Duvall says he is experiencing
severe pain in his right shoulder, arm forearm and hand.
He says his right shoulder, arm, forearm and hand stay
swollen.  He says even his feet have begun to swell.  He
says he has no use of his right arm or hand.  He does
take Hydrocodone and Motrin for the pain, which helps “a
little” to ease the pain.

*****

Physical Examination: He is a WN [sic], WD pleasant,
cooperative WM in NAD.  He is alert and oriented times
three.  He is 5'8" tall and weighs 223 pounds.  Mannal
[sic] muscle testing shows 5/5 strength left upper
extremity.  Mannual [sic] muscle testing of his right
upper extremity is limited secondary to pain.  He has
maybe 1/5 strength at best with right shoulder
abduction.  His right shoulder, arm, forearm and hand
are very swollen compared to the left.  His right hand
has 3+ edema.  He also has 2+ pre-tibial edema of his
bilateral lower extremities.  Deep tendon reflexes are
trace right upper extremity and 1+ left upper
extremity.

*****

Impression:
1.  This is a 53-year-old white male with severe right
shoulder pain, arm and hand pain and swelling status-
post fall while at work six weeks ago.

Plan:
1.  Today, I did talk to Mr. Duvall about what was
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involved with the EMG/NCS that Dr. Allison had
requested I perform on him today.  I told Mr. Duvall
that, in my medical opinion, his right arm and hand
were to edematous (swollen) for the EMG/NCS to provide
accurate results.  I told him if we could get the edema
under control, then I would proceed with the EMG/NCS,
hopefully, in the future.  I called Dr. Allison while
Mr. Duvall was in clinic today to let him know what I
had told Mr. Duvall.  Dr. Allison was in agreement with
my decision to hold off on the EMG/NCS for the time
being until the edema was resolved.
2.  I did give Mr. Duvall a prescription for Lasix 40
mg to be taken twice a day and also a prescription for
KCI 20 mEq to be taken twice a day as well.  I also
recommended to Mr. Duvall that he try to keep his right
arm and hand elevated above his heart as much as
possible.
3.  I also recommended to Mr. Duvall that he
participate in physical therapy to see if this would
help to facilitate the reduction of the edema as well
as keep his right shoulder, arm and hand from getting
stiff and frozen.
4.  Mr. Duvall is to follow-up with Dr. Allison next
week for evaluation.
5.  Mr. Duvall appears to understand and agrees with
this plan.

     Clinical notes dated June 27, 2008 demonstrate that the

claimant was seen by Dr. Allison due to “right brachial plexus

injury.”  He reported the following:

HISTORY: Mr. Duvall returns.  He went for nerve studies
with Dr. Wilbourn, but was too swollen at the time to
perform the study.  He was placed on Lasix and the
swelling has come down considerably.  He is still not
using the arm.

PHYSICAL EXAMINATION: I attempted multiple different
muscle functions with him and some are fine.  I can get
a little bit of triceps function.  He can squeeze my
hand mildly.  His brachial radialis is firing, but I do
not feel a lot of biceps firing or rotator cuff
function.  The deltoid appears very weak as well.  This
would be more significant for an upper brachial plexus
injury.
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ASSESSMENT: Right brachial plexus injury

PLAN: I will start him on physical therapy for four
weeks and see him back at that time.  I think he will
improve a little, but he may have an upper trunk injury
that will not improve.  At four weeks, we will consider
EMG and nerve studies again.

     The claimant was seen at the Little Rock Spine and Joint

Clinic on July 28, 2008 for EMG/NCS studies.  Dr. Wilbourn

reported:

Patient History:
Mr. Duvall is a 54-year-old right-handed white male who
returns to clinic today for EMG/NCS of his bilateral
upper extremities.  I initially saw Mr. Duvall on June
13, 2008.  On that date, Mr. Duvall had increased edema
in his right upper extremity; therefore, I was unable
to perform the EMG/NCS at that time.  I gave Mr. Duvall
a prescription for Lasix and Potassium in order to help
alleviate the edema.  Mr. Duvall says the Lasix helped
considerably to decrease the edema.  Currently, Mr.
Duvall says he is still having difficulty using his
right arm and hand.  He denies anticoagulation therapy,
bleeding dyscrasins or pacemaker placement.  The
procedure has been explained to him and he understands
and agrees to proceed.

Physical Examination: He is a well-nourished, well-
developed, pleasant, cooperative white male in no acute
distress.  He is alert and oriented times three. 
Manual muscle testing shows 2/5 strength right shoulder
abduction, 3/5 right elbow flexion and wrist flexion,
4/5 right elbow and wrist extension and grip.  He has
5/5 strength left upper extremity.  He does have
atrophy of his right Deltoid, Biceps, Supraspinatus and
Infraspinatus muscles compared to the left side.
Review of systems: Significant for right shoulder, arm
and hand pain, numbness, tingling, weakness.

*****

Interpretation:
1.  Abnormal study.
2.  Electrodiagnostic evidence of severe right brachial
plexopathy affecting the upper trunk.
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3.  Although there is significant axonal loss,
structural integrity remains secondary to the fact that
voluntary motor units remain in all muscles examined.
4.  No electrodiagnostic evidence of peripheral nerve
entrapment, neuropathy, myopathy or radiculopathy of
Mr. Duvall’s bilateral upper extremities.
Plan:
1.  Follow-up with Dr. Allison for further evaluation
and treatment.
2.  I talked to Mr. Duvall today about nerve
regeneration and how a nerve grows at the rate of
approximately one millimeter a day in a normal, healthy
person.  I told Mr. Duvall that it may take six months
to a year for him to regain useful function of his
right shoulder, arm and hand, or longer since he is
diabetic.  I told him he may not gain the majority of
his function back since he had such a severe injury to
his brachail plexus.
3.  Mr. Duvall appears to understand and agrees with
this plan

    On August 2, 2008, Therapy Gabe Freyaldenhover reported the

following:

SUBJECTIVE: The patient was last seen on 07/17/2008
where he reported his shoulder was feeling a lot better
since initiating therapy; however, it remained very
weak and difficult with movement.

OBJECTIVE: The patient received heat to the right
shoulder followed by Digi-Flex gripping exercises,
biceps curls, shoulder isometric exercises, Codman’s,
gravity-neutral strengthening, grip strengthening,
wrist and forearm strengthening, NuStop upper extremity
exerciser, power web, elbow flexion and extension
exercises, clothespins for pinch grip.  Passive range
of motion at this time: Flexion is 110 degrees,
abduction 95 degrees, internal rotation 40 degrees, and
external rotation 15.  Treatments concluded with cold
pack and IFC to the shoulder.

ASSESSMENT: The patient has increased range of motion
since initiating therapy; however, the patient does
report pain with active motion above his head in
supine.

PLAN: Following the 07/17/2008 appointment, the patient
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returned to MD.  No further therapy was ordered.  We
will discontinue therapy services.

     Dr. Allision reported the following on August 12, 2008:

CHIEF COMPLAINT: Right brachial plexis injury

TREATMENT AND DATES: Conservative 6/3/08

HISTORY: Mr. Duvall returns with his nerve studies.  He
is doing slightly better.

PHYSICAL EXAMINATION: He is wearing a sling and his
function has improved.  He has good extension of the
thumb today and some grip strength, not as good as the
other side, but improved from his last visit.  His
biceps function has returned to an extent and he can
get his hand to his mouth.  Triceps are still not
functioning well.  Extensors/flexors of the wrist are
functioning some.

NERVE STUDIES: Reviewed and show severe brachial plexus
injury.  However, they do show the structural integrity
remains intact.

ASSESSMENT: Right brachial plexus injury.

PLAN: He is beginning to get function back, so I think
it will continue to improve.  It will probably never
return to normal, but he may continue to improve over
the next several weeks.  I will see him back in 8
weeks.

     On October 14, 2008, Dr. Allison reported:

CHIEF COMPLAINT: Right brachial plexus injury.

TREATMENT AND DATES: Conservative 6/3/09.

HISTORY: Mr. Duvall returns.  He is doing pretty well. 
He states a mass has come up on the back of his right
arm.  He tried exercising.  He still has very little
function.

PHYSICAL EXAMINATION: His hand and forearm have good
function.  There is really no issue with that.  He
really doesn’t have any rotator cuff or deltoid
function and he is extremely stiff when I try to test
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the range of motion.  He has no significant atrophy. 
I’m a little surprised at that and there is a little
bit of a mass in the back of his right tricep area. 
That part doesn’t really function at all.  It doesn’t
look like an infection and it doesn’t look like an
injury.  I’m a little unsure as to what it comes from.

X-RAYS: Three views of the shoulder show diffuse
changes in the bone consistent with significant
osteopenia.  He does appear to have the glenoid and the
humeral head facing each other but on his AP view he
does have some inferior subluxation consistent with
lack of deltoid function.

ASSESSMENT: Right brachial plexus injury.

PLAN: He has had a nerve study in the past.  I’d like
for him to have another one for comparison.  I also
asked him to have an MRI of the shoulder because of the
mass.  I’ll see him after those tests.

   The claimant underwent testing with Dr. Wilbourn again on

November 10, 2008.  He reported:

Patient History:
Mr. Duvall is a 54-year-old right-handed white male who
is seen today in consultation per the request of Dr.
Allison for EMG/NCS of his right upper extremity.  Mr.
Duvall initially injured his right shoulder while
working for Bibler Brothers Lumber Company in May 2008. 
I saw him for the first time on June 13, 2008 per the
request of Dr. Allison for an EMB/NCS of his right
upper extremity.  On that date, Mr. Duvall’s right
upper extremity was too edematous for an EMG/NCS to be
performed.  I gave him some Lasix and Potassium to take
to help to decrease the edema.  The edema did decrease
in his right upper extremity and I was able to perform
an EMG/NCS of his bilateral upper extremities on July
28, 2008.  The EMG/NCS showed electrodiagnostic
evidence of a severe right brachial plexopathy
affecting the upper trunk.  Mr. Duvall says over the
last few weeks, he has notice difficulty holding on to
objects with his right hand.  He denies anticoagulation
therapy, bleeding dysensins or pacemaker placement. 
The procedure has been explained to him and he
understands and agrees to proceed.
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Physical Examination: He is a well-nourished, well-
developed, pleasant, cooperative white male in no acute
distress.  He is alert oriented times three.  Manual
muscle testing shows 5/5 strength left upper extremity
and 3/5 strength of his right shoulder abduction, right
elbow flexion, extension, wrist flexion and extension
as well as right interossci and grip.  There is atrophy
noted of his right interossci and hypothettar region
compared to the left side.  Deep tendon reflexes are
trace right upper extremity and 2+ left upper
extremity.  There is mild atrophy noted of his right
Deltoid, Biceps, Supraspinatus and Infraspinatus
muscles compared to the left side.

     Review of Symptoms: Significant for right arm pain, numbness
     and weakness  

*****  

Interpretation:
1.  Abnormal study.
2.  Electrodiagnostic evidence of severe right upper
extremity panplexopathy affecting the upper, middle and
lower trunks.

Plan:
1.  Follow-up with Dr. Allison for further evaluation
and treatment on Tuesday, November 18, 2008 at 2:00
p.m.
2.  Mr. Duvall appears to understand and agrees with
this plan.

                          ADJUDICATION 

A. Compensability

     The claimant contends that he sustained compensable injuries

to his right upper extremity and right shoulder as a result of

slipping on a ladder while working for the respondent-employer,

on March 28, 2008.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
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      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     A review of the evidence demonstrates that the claimant

proved by a preponderance of the evidence that he sustained a

compensable specific incident injury to his right shoulder and

upper right extremity during and in the course of his employment

with the respondent-employer on March 28, 2008, and that the

injury has caused internal harm to the body which required

medical services and resulted in disability.   

      The instant claimant credibly testified he sustained an

accidental injury to his right shoulder and upper right extremity

on March 28, 2008, while on a ladder when he grabbed the ladder

with his right arm to keep from falling.  The claimant’s account

of the incident is credible and corroborated by the medicals.  

During the hearing, the claimant’s counsel pointed out that a

medical report indicates that his injury occurred on Friday,

March 29, 2008, the claimant credibly explained that the report

was probably written that way because of the shift he worked,

from 4:00 p.m. until 2:00 a.m., as his shift started on a Friday,
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which would have been March 28, 2008, and ended early morning on

March 29, 2008.  The claimant also essentially testified that he

reported the incident to his employer a few days after the

incident.  The claimant first sought treatment for his right

shoulder on March 31, 2008, at which time he gave a history of

having injured himself at work on a ladder.  Thereafter, the

claimant has consistently complained of right shoulder pain and

right upper extremity pain.  However, prior to this incident, the

claimant had not complained of any such symptoms to his right

shoulder, except for minor aches and pains, which could be

relieved with over-the-counter medications, nor had he ever

sustained an injury or received treatment for his shoulder.   

     I also find that the claimant’s right shoulder injury is

established by medical evidence supported by objective findings. 

In fact, the record is replete with objective findings of a right

shoulder injury, which include, but is not limited to the MRI of

May 30, 2008, namely, in the form of “markedly abnormal shoulder

with large joint effusion, extensive muscular and soft tissue

edema as well as abnormal marrow and cortical irregularity

involving the distal clavicle and a portion of the humeral head.” 

Prior to this, on May 1, 2008, Dr. Russell noted that the

claimant’s right shoulder looked bruised, with a small soft lump

with heat/warmth to touch.  He further noted that physical

examination of the claimant’s right shoulder revealed, “a small

hematoma of the right shoulder.”  In addition to the

aforementioned, the medical evidence of record demonstrates that
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on June 13, 2008, Dr. Wilbourn noted that the claimant’s right

shoulder, arm, forearm and hand were very swollen compared to the

left.

     The claimant’s upper right extremity injury is also

established by medical evidence supported by objective findings,

namely, the EMG/NCS testings performed by Dr. Wilbourn in July of

2008 and November of 2008, which established “a severe right

brachial plexus injury.” 

     Therefore, due to all of the foregoing reasons, I find that

the claimant has established by a preponderance of the evidence

all of the elements necessary to establish a compensable right

shoulder injury and upper right extremity injury on March 28,

2008.        

B.  Notice of injury

Ark. Code Ann. §11-9-701 provides:

(a)(1) Unless an injury either renders the employee
physically or mentally unable to do so, or is made
known to the employer immediately after it occurs, the
employee shall report the injury to the employer on a
form prescribed or approved by the Workers’
Compensation Commission and to a person or at a place
specified by the employer, and the employer shall not
be responsible for disability, medical, or other
benefits prior to receipt of the employee’s report of
injury....
(b)(1) Failure to give the notice shall not bar any
claim:
(A) If the employer had knowledge of the injury or
death; 
(B) If the employee had no knowledge that the condition
or disease arose out of and in the course of the
employment; or
(C) If the commission excuses the failure on the
grounds that for some satisfactory reason the notice
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could not be given.
 
     The respondent-employer contends that it did not receive

notice of the claimant’s injury until August 21, 2008.  However, 

the evidence demonstrates that the claimant’s injury was made

known to the employer a few days after it occurred, on April 1,

2008.  This finding is based on the testimony of the claimant,

Ms. Duvall and Mr. Meinerstorf.  The aforementioned testimony

establishes that there was discussion between the claimant and

Meinerstorf about his shoulder problems at least a few days after

the injury, when the claimant went to his place of employment to

pick up his check, after having gone to a medical appointment. 

The claimant’s testimony establishes that the conversation took

place on April 1, 2008. 

     I therefore, find that the preponderance of the evidence

establishes that the claimant provided Bibler Brothers Lumber

Company notice of his injury on April 1, 2008.  The record fails

to establish the existence of any statutory grounds for excusing

notice to the employer prior to that date.  Therefore, the

respondents are not liable for any indemnity or medical benefits

on this claim prior to April 1, 2008.  Since the claimant

reported his injury after his medical appointment on April 1,

2008, the respondents are not liable for the treatment received

by the claimant on this date, which occurred with Dr. Russell.   

C.  Temporary Total Disability Compensation
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     The claimant contends that he is entitled to temporary total 

disability compensation from March 29, 2008 until a date yet to

be determined, with the exception of the eight days that he

worked.  During the work incident of March 28, 2008, the claimant 

suffered a scheduled and an unscheduled injury, therefore, both

injuries have been addressed herein this Opinion.       

     Specifically, the claimant suffered an upper right extremity

injury during the work-related incident.  His upper extremity

injury is a scheduled injury.  An employee who has suffered a

scheduled injury is entitled to compensation for temporary total

disability during his healing period or until the employee

returns to work, whichever occurs first. Wheeler Constr. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). The healing

period is that period for healing of the injury which continues

until the employee is as far restored as the permanent character

of the injury will permit. Nix v. Wilson World Hotel, 46 Ark.

App. 303, 879 S.W.2d 457 (1994).  If the underlying condition

causing the disability has become more stable and if nothing

further in the way of treatment will improve that condition, the

healing period has ended. Id. Whether an employee's healing

period has ended is a factual determination to be made by the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901

S.W.2d 25 (1995).

     Here, the claimant sustained a compensable injury to his

right upper extremity in the form of “a severe right brachial
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plexus injury,” on March 28, 2008.  Since this time, the claimant

has continued in excruciating pain and swelling of the right arm,

hand and fingers.  The claimant testified that he attempted to

return to work after the incident, but was able to work only

eight days using one hand.  The last medical treatment of record

is Dr. Wilbourn’s report from November 10, 2008, wherein he

performed EMG/NCS testing of the upper right extremity.  At this

time, under the review of systems, he noted that the claimant was

significant for right arm pain, numbness and weakness.  The

claimant also complained of difficulty holding objects with his

right hand.  Dr. Wilbourn’s interpretation was “an abnormal study

and electrodiagnostic evidence of severe right upper extremity

panplexopathy affecting the upper, middle and lower trunks.”  He

suggested that the claimant follow-up with Dr. Allison for

further evaluation and treatment on November 18, 2008.  The

claimant’s testimony demonstrates that he has had no money or

insurance to pay for further treatment.         

     The record indicates that the claimant has remained within

his healing period beginning on the date of the compensable

injury, and continued to do so through the date of the hearing. 

In addition to this, as of the date of the hearing, the claimant

had not returned to work, except for the eight days he attempted

to return to work using one arm.

     Therefore, based on the above evidence, I find that the 
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claimant proved his entitlement to temporary total disability

compensation from March 29, 2008, until a date yet to be

determined, except for the eight days that he worked. 

     With respect to the claimant’s shoulder injury, this is an

unscheduled injury.  An injured employee who suffers an

unscheduled injury is entitled to temporary total disability

compensation during the time that he is within his healing period

and totally incapacitated to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W. 2d 582 (1982). 

     The evidence demonstrates that the claimant has remained

within his healing period for his compensable shoulder injury

since the date of his injury, and continued to do so through the

date of the hearing.  The claimant’s testimony demonstrates that

he worked some eight days since his compensable injury, but has

been unable to work since this time due to his injury.

     Based on the evidence presented in this case, I find that

the claimant has remained within his healing period and suffered

a total incapacity to earn wages beginning on March 28, 2008

(except for the eight days work), the date of the incident, and

continuing until a date yet to be determined.  As a result, I

further find that the claimant proved by a preponderance of the
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evidence his entitlement to temporary total disability

compensation from March 29, 2008, to a date yet to be determined,

with the exception of the eight days he worked.  

     However, for both injuries, the respondents are liable for

temporary total disability compensation beginning on April 1,

2008, and continuing until a date yet to be determined due to the

claimant’s failure to give notice of injury pursuant to

Ark. Code Ann. §11-9-701 (see above discussion of Notice).  In

addition, it is also noted the respondents are liable for only

one period of disability.   

D.  Additional Reasonable and Necessary Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact to be determined by the Commission. Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S. W. 2d 750 (1984). 

     On the basis of the record as a whole, and after reviewing 

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that all of the medical

evidence of record is causally related to the claimant’s

compensable injury of March 28, 2008.  I therefore further find

that the claimant has sustained his burden of proving by a
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preponderance of the evidence that all of the medical treatment

of record is reasonably necessary in connection with the

compensable injury he received on March 28, 2008, namely, to his

right shoulder and upper right left extremity.  The respondents

are therefore liable for this medical treatment of record. 

However, based on the above finding concerning notice, the

respondents are not liable for the medical care that the claimant

received on March 31, 2008 and on April 1, 2008.  See above

discussion regarding Notice.    

E.  Attorney’s Fee

     It is undisputed that the respondents have controverted this

claim in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to the claimant, pursuant to  Ark. Code

Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including March 28, 2008.

3.  The claimant’s average weekly wage at the time of his    
         injury was $642.00.  This entitles him to a weekly 
         temporary total disability rate of $428.00, and a
         permanent partial disability rate of $321.00.

4.  This claim has been controverted in its entirety.

5.  The claimant sustained a compensable injury to his       
         right shoulder and upper right extremity while working 
         working for the employer-respondent, on March 28, 2008.
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6.  The claimant did not give the respondent-employer 
         notice of his injury until April 1, 2008.    

7.  The respondents are not liable for any medical      
    treatment or period of disability which occurred    
    prior to their receipt of notice on April 1,        
    2008.

8.  The claimant proved by a preponderance of the       
    evidence that all the additional medical treatment

         of record was reasonably necessary in connection with    
         his compensable injury.  However, the respondents are    
         not liable for the treatment that the claimant received  
         on March 31, 2008 and April 1, 2008.  See discussion     
         above regarding Notice.   

9.  The claimant proved by a preponderance of the       
    evidence that he is entitled to temporary total     
    disability compensation from March 29, 2008, until  
    a date yet to be determined, with the exception of  
    the eight days that he worked.  However, the        
    respondents are only liable for temporary total     
    disability compensation beginning on April 1,       
    2008, and continuing until a date yet to be         
    determined.  See discussion above regarding Notice. 

    10.  The claimant’s attorney is entitled to a controverted    
         attorney’s fee on all indemnity benefits awarded herein,
         pursuant to Ark. Code Ann. § 11-9-715.
               
                             AWARD

     The Respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 
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     All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge

CH/ml 
    

    


