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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F207838

LEE DUNN, EMPLOYEE CLAIMANT

GUY KING & SONS, INC., EMPLOYER                  RESPONDENT NO. 1 

TRANSPORTATION INSURANCE, CARRIER                RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2
                                         

                   OPINION FILED MAY 7, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents no. l were represented by The Honorable Frank B.
Newell, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2, the Death and Permanent Total Disability Trust
Fund did not participate in the hearing due to the issues being
litigated.   

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 15,

2009, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on March 25, 2009.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be ligated and resolved at the hearing, along with the

parties’ respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:



2

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including June 7, 2002.

3.  Claimant’s average weekly wage at the time of his

compensable injury was $441.87; his temporary total disability

rate is $295.00; and his permanent partial disability rate is

$221.00.   

     4.  The claimant sustained a compensable low back injury on

June 7, 2002.

5.  Some medical benefits, temporary total disability

compensation and have been paid in this matter.

6.  The claimant has been assessed a 15% impairment

rating to the body as a whole for his lumbar spine injury.

7.  This claim for additional benefits for the claimant’s

alleged right shoulder injury has been controverted in its

entirety.  

8.  All other issues are reserved under the Act.

     By agreement of the parties, the issues to be presented at 

the hearing were as follows:

1.  Constitutional Issues. 

2.  Compensability of claimant’s right shoulder injury.

     3.  Medical treatment for the claimant’s right shoulder 

injury.

4.  Temporary total disability compensation.  At the time
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of the hearing, the parties agreed not to litigate this issue.

Hence, they agreed to reserve this issue.    

The claimant’s contentions are set out in his response to the

Prehearing Questionnaire, and are hereby incorporated herein by

reference.  The respondents no. 1's contentions are set out in its

response to the Prehearing Questionnaire, as these are hereby

incorporated herein by reference.                    

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order, the claimant’s response to the

Prehearing Questionnaire, and respondents no. 1's response to the

Prehearing Questionnaire, which were all marked as Commission’s

Exhibit No. 1.  Respondents no. 1 filed a Post-Trial letter brief,

it has been incorporated in the hearing transcript of April 15,

2009, by reference, as it has been marked as Commission’s Exhibit

No. 2.  The claimant’s Medical Packet was marked as Claimant’s

Exhibit No. 1.  The claimant’s Constitutional Exhibit was marked as

Claimant’s Exhibit No. 2.  The claimant’s Brief in Support of

Constitutional Challenges are  hereby incorporated into the hearing

transcript of April 15, 2009 by reference, as it has been marked as

Claimant’s Exhibit No. 3.  The Deposition of Dr. Burnett dated May

17, 2006, has been marked as Claimant’s Exhibit No. 4.     

The following witnesses testified at the hearing: the

claimant and Linda Dunn.

                           DISCUSSION

        The claimant was fifty years old when he sustained an
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admittedly compensable back injury while working for the respondent

on June 7, 2002.  The claimant had worked for the respondent-

employer approximately some thirteen years.  His job entailed

duties of  maintenance and mechanic.  The claimant testified that

he fell in April of 2008, while walking up the steps to the

entrance of his home.   According to the claimant, he fell and

injured his right shoulder as a result of having lost his balancing

and walking, which resulted as a compensable consequence of his

back injury of June 2002.

     The claimant’s wife, Mrs. Linda Dunn, also gave testimony

during the hearing.  Mrs. Dunn essentially corroborated the

claimant’s testimony.  Although she did not witness the fall, she

testified she was inside of their home, and heard the incident.

According to Mrs. Dunn, she went out to assist her husband up, and

he told what had happened.  Mrs. Dunn also testified that the

claimant has lost his balance many times.           

     A review of the medical evidence shows that on May 7, 2008,

Dr. Richard Burnett wrote the following:

     Mr. Dunn is a patient at the Burnett-Croom-Lincoln-Paden 
     Clinic.  He sustained a workers (sic) compensation injury 
     in June of 2002 to his left leg.  The recent injury to his 
     right shoulder is directly related to the left leg weakness 
     caused by the on the job injury to his left leg in 2002.   
 
     Dr. Burnett wrote on May 9, 2008:

Mr. Dunn is a patient at the Burnett-Croom-Paden Clinic.
He has diagnoses of chronic back pain and bilateral leg
pain due to a workers (sic) compensation injury in 2002.

     I have recommended he see a neurosurgeon.

     Again, on June 3, 2008, Dr. Burnett wrote:
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Mr. Dunn is a patient at the Burnett-Croom-Lincoln-Paden
Clinic.  I have been treating him for a workers (sic)
compensation injury sustained in June of 2002 while
employed with Guy King.

He has a diagnosis of back pain, post op, spinal stenosis
which resulted in left leg weakness and loss of muscle
mass, left leg.  Due to the left leg weakness he fell on
his right shoulder resulting in right shoulder pain.

I have referred him to a neurosurgeon for evaluation of
his back pain(Dr. Tullis) and to an orthopedic surgeon
(Dr. Knox) for evaluation of his shoulder pain.     

     The claimant underwent evaluation with Dr. Jason Tullis on 

June 5, 2008.  He reported, on said date to Dr. Burnett, the

following, in pertinent part:

I saw your patient Mr. Dunn who has been having problems
with back and lower extremity.  He has seen Dr. Covey in
the past and is taking Neurontin for a postoperative
neuropathy.  He has significant atrophy in the right leg.
The CT scan of the lumbar spine show multilevel
degenerative disk disease with vacuum disks at multiple
levels.  I feel that he has degenerative related back
pain.  He also appears to have some neuropathy.

I will obtain EMG and nerve conduction studies and an MRI
back with and without contrast. 

     On June 23, 2008, the claimant returned to see Dr. Burnett.

At that time, he diagnosed the claimant with, “chronic low back

pain, right shoulder pain, and spinal stenosis, post-op.”  

     An MRI of the lumbar spine was conducted on July 21, 2008,

with and without contrast with the following conclusion:

1.  Postsurgical changes at the L4-L5 level with a left
sided hemilaminectomy.  There is mild enhancement along
the posterior margin of the central disc at the L1-L2,
L2-L3, L4 and L4-L5 levels.  These findings possibly
represent posterior annular tears at the upper lumbar
levels.  However, they may be postsurgical in nature at
the L3-L4 and L4-L5 levels. 

2. Minimal disc displacement and a shallow right
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foraminal protrusion at the L5-S1 level along with
moderate to severe facet arthropathy contribute to mild
mass effect upon the exiting right L5 and descending
right S1 nerves.....

      On August 27, 2008, Dr. Tullis performed, “laminectomy at L3-

4, and right L4 foraminotomy.”

     Dr. Tullis reported the following on September 15, 2008:

CHART NOTE: Mr. Dunn underwent a lumbar laminectomy on
August 27, 2008 at L3-L4.  He is much better walking.  He
still has a stabbing pain in his incision.      

PHYSICAL EXAM; He is healing well.  He has atrophy of the
musculature in the S1 distribution.  He has unsteady gait
with nerve damage.

DECISION-MAKING: He thinks the problems he has been
having with his shoulder are related falling.  We will
see him back.  

     The claimant continued to treat with Drs. Tullis and Burnett

due to ongoing symptoms of back pain.  On April 2, 2009, Dr.

Burnett assessed the claimant with chronic back pain and right

shoulder pain as a result of a fall.                    

                           ADJUDICATION

A.  Constitutional Issues

    On March 25, 2009, the claimant filed a Motion to Recuse and a

Brief in support of said Motion in this matter with the Commission,

challenging, inter alia, the constitutionality of the provisions of

the Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges.  With respect to the

claimant’s Motion for Recusal and the balance of the Motion

pertaining to the constitutional challenges, I find that the

Arkansas Court of Appeals has soundly rejected identical arguments
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in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___ S.W.3d ___

(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied, No. 07-268

(Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is constitutional.

B.  Compensable Consequence Injury 

     The law is settled that if an injury is compensable, then

every natural consequence of that injury is also compensable.

Martin Charcoal v. Britt, 102 Ark. 252, ___ S.W. 3d ___ (2008).  

The basic test is whether there is a causal connection between the

two episodes.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.

3d 333 (2001).  The determination of whether a causal connection

exists between the two episodes is a question of fact for the

Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S. W. 2d 645 (1998).  

      However, the claimant must prove by a preponderance of the

evidence that he sustained a “compensable consequence,” pursuant to

all of the statutory elements of compensability.  Atchison v. John

P. Marinoni Construction Co., Workers’ Compensation Commission

E616344 (September 19, 2001). 

      Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
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      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

      Here, the parties stipulated that the claimant sustained an

injury to his back on June 7, 2002.  The claimant has undergone

extensive treatment for his back including extensive conservative

treatment and surgical intervention on more than one occasion.

However, the claimant and his wife credibly testified (their

testimony is corroborated by the documentary medical evidence of

record) that despite these surgeries and conservative treatment,

the claimant has continued with bilateral numbness of the legs.

The claimant’s and his spouse’s testimony clearly establishes  that

the claimant sustained a fall on or about April of 2008, that

resulted from his “legs giving way/leg numbness.”  I find that the

evidence in this case demonstrates that the claimant’s problems

with his legs were the natural consequence of his admittedly

compensable back injury, which caused him to sustain a fall,

injuring his right shoulder, while attempting to walk up the steps

of his home in April of 2008.  Thereafter, the claimant sought

treatment for his shoulder condition.  During the hearing, he gave
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a credible account of pain of the shoulder and related symptoms.

     The instant claimant has established every statutory element

of a compensable injury to his right shoulder, but for, the lack of

medical evidence containing objective findings.  He sought 

treatment from Dr. Burnett on June 23, 2008 and was assessed with

“right shoulder pain.”  Despite this diagnosis, at this time or any

time thereafter, Dr. Burnett did not report any swelling, bruising,

contusion or any other objective medical findings of a compensable

right shoulder injury.  In fact, the record does not contain any

medical evidence supported by objective findings that the claimant

sustained a trauma injury to his right shoulder.

     Under these circumstances, based on the record before me, I am

constrained to find the claimant failed to prove by a preponderance

of the evidence all of the statutory elements of compensability,

for a compensable consequence injury to his right shoulder.   

     As such, this claim must be, and is hereby respectfully denied

and dismissed in its entirety.  Accordingly, the remaining issue of

reasonable and necessary medical treatment has been rendered moot

and not discussed herein this opinion.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
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         all relevant times, including June 7, 2002.

3.  Claimant’s average weekly wage at the time of his  
    compensable injury was $441.87; his temporary total
    disability rate is $295.00; and his permanent 

         partial disability rate is $221.00.   

     4.  The claimant sustained a compensable low back injury    
         on June 7, 2002.

5.  Some medical benefits and temporary total disability
         disability compensation have been paid for the claimant
         back injury.

     6.  The claimant has been assessed a 15% impairment
         rating to the body as a whole for his lumbar spine 
         injury.

7.  This claim for additional benefits for the claimant’s
         right shoulder has been controverted in its entirety.
 

8.  The claimant’s Motion to Recuse is hereby denied.  
    I find the Act to be constitutional.

   
9.  The claimant failed to establish a compensable     
    consequence injury to his right shoulder by medical
    evidence supported by objective findings.

    10.  All issues not litigated herein are reserved under      
         the Act. 
    
    
                              ORDER

     Based on the foregoing Findings of Fact and Conclusions of

Law, I have no alternative but to respectfully deny and dismiss

this claim in its entirety. 

      IT IS SO ORDERED.

                
                                                                 
                                                                 
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge      
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