
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F706524

REBECCA DUNCAN, Employee  CLAIMANT

ELLIS PLUMBING, Uninsured Employer  RESPONDENT

OPINION FILED FEBRUARY 17, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FRYAUF, Attorney, Rogers, Arkansas.

Respondent represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On January 21, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 19, 2008,

and a pre-hearing order was filed on November 20, 2008.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion of January 22, 2008 is final.

3.   Respondent paid claimant temporary total disability benefits pursuant to the prior

opinion through November 26, 2007.

4.   Respondent owes claimant temporary total disability benefits from November

27, 2007 through January 22, 2008, the date of the prior opinion.

At the time of the hearing the parties agreed that for the stipulated period of

temporary total disability benefits beginning November 27, 2007 through January 22, 2008

the respondent would owe $3,306.00 in indemnity benefits.  In addition, respondent would
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also owe an attorney fee on those benefits.  Finally, respondent also admitted that it owed

payment of medical bills as reflected in Respondent’s Exhibit Number 1.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability from January 23, 2008 through a date yet to be

determined.

2.   Attorney fee.

The claimant contends that respondent owes temporary total disability pursuant to

the prior opinion and continuing through a date yet to be determined. 

The respondent acknowledges that it owes temporary total disability from November

27, 2007 through January 22, 2008, but denies claimant’s entitlement to additional

temporary total disability after January 22, 2008.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The prior opinion of January 22, 2008 is final.

2.   Respondent paid claimant temporary total disability benefits pursuant to the prior

opinion through November 26, 2007.  

3.   Respondent has agreed that it owes temporary total disability benefits from

November 27, 2007 through January 22, 2008.   That amount equals $3,306.00 for

temporary total disability benefits and $413.25 for an attorney fee.

4.   Respondent has admitted that it owes claimant medical benefits as reflected in

Respondent’s Exhibit Number 1.  This total is $4,327.76.

5.   Claimant has met her burden of proving by a preponderance of the evidence
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that she is entitled to additional temporary total disability benefits beginning January 23,

2008 and continuing through a date yet to be determined.

6.   Respondent has controverted claimant’s entitlement to temporary total disability

subsequent to January 23, 2008.

FACTUAL BACKGROUND

This claim was the subject of a prior hearing conducted on December 20, 2007.  In

an opinion filed January 22, 2008 this administrative law judge found that claimant had met

her burden of proving by a preponderance of the evidence that she had suffered a

compensable injury to her cervical spine/upper back/left shoulder area.  That opinion also

found that respondent was liable for payment of all reasonable and necessary medical

expenses and that claimant was entitled to temporary total disability benefits beginning

May 26, 2007 and continuing through a date yet to be determined.

That opinion was not appealed by the respondent and it has paid claimant

temporary total disability benefits through November 26, 2007.  In addition, respondent

acknowledges that it is liable for payment of additional temporary total disability benefits

from November 27, 2007 through January 22, 2008, and for certain medical expenses as

reflected in Respondent’s Exhibit #1.

The claimant suffered her compensable injury on May 25, 2007, when she was

riding as a passenger in the respondent’s company truck with Steve Ellis, owner of

respondent.  As Ellis stopped in traffic their vehicle was struck from behind by a Waste

Management truck.  Following that accident the claimant was taken to the emergency room

where she was diagnosed as suffering from a cervical neck strain.  Claimant was given

medication and advised to receive follow-up treatment.   

Claimant came under the care of Dr. Routsong who has remained her primary

treating physician.  Dr. Routsong diagnosed claimant’s condition as a cervical and upper
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thoracic strain with somatic dysfunction.  Dr. Routsong ordered an MRI scan which was

interpreted as normal with no sign of nerve or spinal cord compression.  Dr. Routsong

continued to treat claimant with medication and he also ordered physical therapy which

claimant completed in September 2007.   Dr. Routsong eventually referred claimant to Dr.

Ennis, a pain specialist, for an evaluation.  Dr. Ennis treated claimant with a cervical

epidural steroid injection.

In a report dated November 15, 2007 Dr. Routsong noted that claimant was having

increasing difficulty with vertigo and he ordered an MRI scan of the claimant’s brain.  In a

report dated December 10, 2007 Dr. Routsong indicated that the MRI scan of claimant’s

brain was normal and he advised claimant to continue treatment with medication and

injections from Dr. Ennis.  

Subsequent medical reports from Dr. Routsong indicate that claimant continued to

have difficulty in her neck and upper back area.  In a report dated March 3, 2008 Dr.

Routsong prescribed claimant a soft cervical collar.

On July 3, 2008 claimant was sent to Dr. Knox for a second opinion.  Dr. Knox

indicated that cervical spine films were unremarkable with the exception of mild disc space

changes at the C5-6 and C6-7 levels.  Dr. Knox ordered a CAT scan of claimant’s cervical

spine and a cervical SPECT scan.  Dr. Knox indicated that he was suspicious that

claimant’s problems might be related to an intrinsic muscular injury of the cervical spine.

However, he wanted to rule out any evidence of compressive pathology.

In a report dated July 30, 2008, Dr. Knox noted that the SPECT scan “showed

markedly increased uptake of one of the superior left cervical joints”.  He went on to note

that a review of the bone scan indicated that claimant’s affected level might be at the C2-3

or C3-4 level.  He noted that Dr. Ennis had previously injected the C4-5 level with a

significant benefit and that it might be worthwhile to also inject the C2-3 level.  

Claimant returned to Dr. Knox on September 9, 2008, at which time Dr. Knox noted
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that most of claimant’s studies had come back unremarkable with the exception of the

recent bone scan which “lights up what I believe to be the C2-3 level.  Her CAT scan is

confirmatory.”  He again recommended that claimant undergo an injection from Dr. Ennis

at the C2-3 level.  He further noted:

She has such intense trapezious spasm that I am going
to go ahead and send her over to Dr. Morse for another
opinion as well and also consider Botox.

Claimant returned to Dr. Knox on October 9, 2008 after receiving the injection at the

C2-3 level from Dr. Ennis.  Dr. Knox noted that claimant had only received 50% relief after

that injection.  Accordingly, he indicated that he was hesitant to recommend surgery if

claimant did not receive 100% relief from the injection.  He noted that claimant was

continuing to treat with Dr. Ennis and that it might be necessary to consider a RF lesion

and he also recommended physical therapy with a trial of surgical traction.

On October 27, 2008 claimant returned to Dr. Routsong who noted that treatment

for claimant’s condition had thus far not been beneficial.  He noted that Dr. Ennis was

going to proceed with a spinal cord stimulator and he recommended that claimant continue

her medications and treatment with Dr. Ennis.

Claimant has filed this claim contending that she is entitled to additional temporary

total disability benefits subsequent to January 23, 2008.  In addition, she also seeks a

specific monetary judgment with respect to previously awarded compensation benefits.

ADJUDICATION

The opinion of January 22, 2008 awarded claimant temporary total disability benefits

beginning May 26, 2007 and continuing through a date yet to be determined.  In

accordance with that opinion respondent paid claimant temporary total disability benefits

through November 26, 2007.  Respondent has not paid claimant temporary total disability
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benefits subsequent to that date, but does acknowledge that it owes claimant temporary

total disability benefits from November 27, 2007 through January 22, 2008.   Based upon

the claimant’s compensation rate, the amount of temporary total disability benefits owed

to claimant for this period of time equals $3,306.00.  In addition, claimant’s attorney is

entitled to an attorney fee on those benefits in the amount of 25%.  The attorney fee on

those benefits equals $826.50 which is to be paid one-half by the claimant and one-half

by the respondent.  Thus, respondent owes a total of $3,719.25 for this period of time.

In addition, respondent also acknowledges that it is liable for payment of medical

benefits as reflected in Respondent’s Exhibit #1.  Medical bills relating to the claimant’s

medical treatment have been sent to the Commission’s Cost Containment Division for

auditing in accordance with the Commission’s fee schedule.  Only a portion of the medical

bills have been audited as of the date of the January 21, 2009 hearing.  Based upon the

bills audited so far, the amount owed under the Commission fee schedule would equal

$9,329.90.   Of that amount, $5,002.14 has previously been paid by group providers.

Thus, respondent is liable for payment of medical bills in the amount of $4,327.76.  This

total reflects only those medical bills which have previously been audited by the

Commission.

As previously noted, respondent acknowledges that it owes claimant temporary total

disability benefits through January 22, 2008.  However, respondent denies liability for

temporary total disability benefits subsequent to that date.  I find based upon my review

of the relevant evidence that claimant is entitled to continuing temporary total disability

benefits.

In order to be entitled to temporary total disability benefits, claimant has the burden

of proving by a preponderance of the evidence that she remains within her healing period

and that she suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   
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The prior opinion of January 22, 2008 awarded claimant temporary total disability

benefits beginning May 26, 2007 and continuing through a date yet to be determined.

Respondent has paid or acknowledged its liability for payment of temporary total disability

benefits through January 22, 2008.   There is no indication that any treating physician of

the claimant has opined that her healing period ended on January 22, 2008, or that she

ceased to suffer a total incapacity to earn wages as of that date.  Instead, the January 22,

2008 is simply the date of the last Commission opinion.  I find based upon the evidence

presented that claimant remains entitled to temporary total disability benefits.

Although claimant’s treating physicians have not been able to pinpoint the specific

cause of her neck pain, claimant has remained under the care of her treating physicians

and has been provided medical treatment by various physicians including Drs. Knox,

Routsong, and Ennis.  Those treating physicians have continued to treat claimant with

medication, physical therapy, injections, and a cervical collar.  I find no evidence in the

medical reports that any of claimant’s treating physicians believe that claimant’s condition

is a result of malingering or exaggeration of complaints.  Indeed, Dr. Knox in his September

9, 2008 report noted that claimant was suffering from “intense trapezious spasm.” 

With respect to this issue, I also believe it is important to note that claimant

attempted to undergo a functional capacities evaluation on November 14, 2007.  Claimant

was unable to complete the evaluation due to vertigo.  However, the summary report of

that evaluation indicates that claimant gave full physical effort and that her subjective

reports of pain and disability were “reasonable and reliable”.

In the prior opinion it was noted that claimant’s primary treating physician, Dr.

Routsong, had opined that she was totally incapacitated from working.  In a report dated

July 2, 2007, Dr. Routsong indicated: “She is not a candidate to return to work, as she

works as a plumber.”  Furthermore, in a report dated September 5, 2007 Dr. Routsong

stated: “She is unable to do any type of work, let alone her work in plumbing.”  Since that
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time claimant has continued to remain under the care and treatment of Dr. Routsong, Dr.

Knox, and Dr. Ennis.  There is no indication in any of the medical reports introduced at the

hearing that Dr. Routsong has changed his opinion that claimant is unable to perform any

type of work.  Nor is there any indication that either Dr. Knox or Dr. Ennis is of the opinion

that claimant is capable of returning to work.  In short, in September 2007 Dr. Routsong

opined that claimant was unable to perform any type of work and there is no evidence that

his opinion has changed since that time. 

Based upon the foregoing evidence, I find that claimant has remained within her

healing period and that she has continued to suffer a total incapacity to earn wages since

the time of the prior opinion and that condition will continue until a date yet to be

determined.  Accordingly, claimant is entitled to temporary total disability benefits from

January 23, 2008 through a date yet to be determined.  Respondent has controverted

claimant’s entitlement to these indemnity benefits.

As of the date of the hearing on January 21, 2009, this award of additional

temporary total disability benefits would entitle claimant to an award of $21,112.00 (52

weeks x $406.00).  In addition, claimant’s attorney would be entitled to a fee of $5,278.00

of which one-half ($2,639.00) is owed by respondent.

Based upon the foregoing, respondent is liable for payment of benefits in the

amount of $24,418.00 in indemnity benefits, $3,052.25 in attorney fees, and $4,327.76 in

medical expenses.  This total does not include medical which has not yet been audited or

continuing temporary total disability benefits subsequent to January 21, 2009.

AWARD

For the period of November 27, 2007 through January 22, 2008, respondent is liable

for payment of temporary total disability benefits in the amount of $3,306.00.  In addition,

respondent is liable for payment of an attorney fee on those benefits in the amount of
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$413.25.  Furthermore, as reflected in Respondent’s Exhibit #1, respondent is liable for

payment of medical benefits so far in the amount of $4,327.76.   Claimant has also met her

burden of proving by a preponderance of the evidence that she is entitled to continued

temporary total disability benefits from January 23, 2008 and continuing through a date yet

to be determined.  Respondent has controverted claimant’s entitlement to these additional

temporary total disability benefits.  Through the date of the hearing this amount totals

$23,751.00.  The total amount owed by respondent equals $31,798.01

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $291.80.

IT IS SO ORDERED.

                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


