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STATEMENT OF THE CASE

On November 13, 2008, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on August 18, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following eight, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/self-insured employer relationship existed at all relevant

times.

3. Claimant suffered a compensable injury to his back on May 19, 1992 (Claim

No. E212666) while working for Respondent ABF Freight System, Inc.

(hereinafter “ABF”).

4. Claimant had surgery at the L4-5 and L5-S1 levels of his back on February

6, 2006, which was performed by Dr. Ron Williams.

5. Claimant was earning wages on May 22, 2006 that would entitle him to the

maximum rate.

6. Respondent ABF has paid medical benefits in connection with Claimant’s

alleged May 22, 2006 injury.

7. Claimant received a seven percent (7%) whole body impairment from Dr.

Ron Williams in 1998.  The impairment rating was paid.  On December 11,

2006, the impairment rating was increased to ten percent (10%) and was

paid by Respondents No. 1.

8. Claimant reached the end of his healing period and maximum medical

improvement for his alleged May 22, 2006 injury on December 5, 2006.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury on May 22, 2006.

2. Whether Claimant is entitled to additional medical treatment.

3. Whether Claimant’s alleged injury on May 22, 2006 was a recurrence or an

aggravation of his compensable May 19, 1992 injury.

4. Whether Claimant is permanently and totally disabled.

5. Whether Claimant is entitled to wage loss disability benefits.

6. What is the major cause of Claimant’s disability?

7. Whether Second Injury Fund liability exists under this claim.

8. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Claimant:

1. Claimant contends he is permanently and totally disabled or in the alternative

is entitled to permanent partial disability benefits in excess of his anatomical

impairment.

2. Claimant is not a viable candidate for rehabilitation.

3. Claimant reserves the right to make additional contentions.

Respondents No. 1:

1. Respondents No. 1 contend that it is unclear whether Claimant sustained a

compensable injury on May 22, 2006.

2. Claimant is not permanently and totally disabled.
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3. Claimant is not entitled to wage-loss disability benefits.

4. If Claimant is entitled to wage-loss disability benefits, the Second Injury Fund

is liable for payment of wage-loss disability benefits.

Respondent No. 2:

1. Respondent No. 2 contends that objective medical evidence indicates that

the injury on May 22, 2006 was merely a recurrence of his injury of May 19,

1992, for which he had surgery on February 6, 2006.

2. Claimant is unmotivated to return to work because he is currently drawing full

retirement benefits from the Teamster’s Union, as well as Social Security

benefits, and is not interested in vocational rehabilitation.

Respondent No. 3:

1. Pursuant to Ark. Code Ann. § 11-9-525(b)(1), Second Injury Fund liability

must be determined prior to consideration of the Death & Permanent Total

Disability Trust Fund liability.  If the Second Injury Fund is found to not have

liability and Claimant is found to be permanently and totally disabled, the

Trust Fund stands ready to commence weekly benefits in compliance with

Ark. Code Ann. § 11-9-502.  Therefore, the Trust Fund has not controverted

Claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following



Duncan - E212666 & F605900 5

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury on May 22, 2006 (Claim No. F605900).

4. In light of the above finding, the issue of whether Claimant sustained an

aggravation or a recurrence on May 22, 2006 is moot and will not be

addressed.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to pain management evaluation and treatment.

6. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to wage loss disability of fifteen percent (15%) over and above his ten

percent (10%) impairment rating.

8. Respondent No. 2, the Second Injury Fund, has no liability under these

claims.

9. Respondent No. 3, the Death & Permanent Total Disability Trust Fund, has

no liability under these claims.
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10. Respondents No. 1 have controverted Claimant’s entitlement to pain

management and to wage-loss disability benefits over and above his ten

percent (10%) impairment rating.

11. Claimant has proven by a preponderance of the evidence that he is entitled

to the maximum statutory attorney’s fee on all benefits awarded herein, one-

half (½) of which is to be paid by Respondents No. 1.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and Jerry Wayne Estell.  In

addition, Dr. Ronald Williams testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, the post-hearing brief

of Respondents No. 1, consisting of five numbered pages; Claimant’s Exhibit 1, documents

related to Claimant’s wages, including his 2005 and 2006 For W-2s, his 1007 Form 1099,

and selected pages from the National Master Freight Agreement, consisting of ten

numbered pages; Claimant’s Exhibit 2, documents related to Claimant’s payments to

continue his health insurance coverage under the National Master Freight Agreement,

consisting of 13 pages; Claimant’s Exhibit 3, information related to Claimant’s Central

States pension, consisting of eight numbered pages; Claimant’s Exhibit 4, documents

related to Claimant’s receipt of Social Security disability benefits, consisting of eight

numbered pages; Claimant’s Exhibit 5, a printout from the Internet website of the Bureau

of Labor Statistics, United States Department of Labor, concerning truck transportation and

warehousing jobs, consisting of 12 numbered pages; Claimant’s Exhibit 6, pages from the
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Department of Labor’s Occupation Outlook Handbook concerning office clerk, counter

clerk, and cashier jobs, consisting of 11 numbered pages; Claimant’s Exhibit 7, a printout

from the internet website of the Central States website concerning Claimant’s estimated

future pension benefit, consisting of three numbered pages; Claimant’s Exhibit 8,

selections from the Summary of Tentative Agreement, Southern Region Pickup and

Delivery Over-the-Road Local Freight & Forwarding Garage Office Clerical Supplement

Agreements dated January 8, 2008, consisting of six numbered pages; Claimant’s Exhibit

9, his ABF Physical Evaluation for Alternative Work, consisting of one page; Respondents’

Exhibit 1, non-medical exhibits related to Claimant’s vocational evaluation, consisting of

ten numbered pages; Respondents’ Exhibit 2, Reemployment Rules for individuals drawing

a Central States pension, consisting of two numbered pages; Joint Exhibit 1, a compilation

of the medical records of Claimant, consisting of a 21-numbered page abstract, a six-

numbered page index, and 309 numbered pages thereafter; and Joint Exhibit 2 the

transcript of the deposition of Dr. Ron Williams taken September 11, 2007, consisting of

53 transcribed pages and 34 pages of exhibits.  In addition, I have blue-backed to the

record the post-hearing briefs of Claimant (comprised of five numbered pages and 21

pages of attachments) and Respondent No. 2 (comprised of four numbered pages).

Testimony-Hearing

Gary Duncan.  Claimant testified that he is 52 years old, five feet four inches tall,

and weighs 209 pounds.  Prior to his 1992 injury, he weighed 165 pounds for many years.

However, his weight has gradually increased since that time.  Claimant has a high school

diploma, and took a six-month automobile body shop vocational-technical course at one

point.  He has never been in the military or attended college.  His computer skills are
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minimal.  He can only type by “pecking,” but can use the Internet.  Claimant is a self-trained

mechanic and restores automobiles as a hobby.  However, he has not performed this work

since he last worked on May 22, 2006.  He stated that his only other skills are job-acquired.

Prior to going to work for Respondent ABF full-time in 1981, Claimant mainly

performed construction work.  He also drove a dump truck and operated other heavy

equipment.  He worked for ABF on a part-time basis for three years prior to become a full-

time employee in Searcy.  During his tenure with the company, he has worked in the Little

Rock, Searcy, and Newport locations.  At the time he became a full-time employee, he was

located at Newport.  He switched back to Searcy in 2005 and was there for the remainder

of his employment.  His route included the towns of Bald Knob, McCrory, Newport,

Batesville, Cave City, Melbourne, Calico Rock, Mountain View and Heber Springs.

Claimant described his job at ABF as being “basically . . . a driver/checker and pick

up and delivery.”  This did not change during his tenure with the company.  He used a

tractor and trailer to pick up and deliver freight to customers.  This involved loading and

unloading freight of all types and sizes–from “hand freight” that could be physically carried

to items requiring a dolly, pallet jack or forklift to move.  He had the first two items with him

in his truck.  Freight could weigh up to 400 to 500 pounds.  Delivery locations varied; some

had docks, while others did not.  In situations where a dock was not available, Claimant

had to “slide” the freight off the trailer onto the ground.  His duties included hooking and

unhooking trailers from the tractors, which he described as “pretty strenuous” on occasion.

His job was eight to nine hours a day by 2006.

In relating his medical history, Claimant stated that except for a strain in the early

1980s that did not cause him problems and resulted in no lost time or impairment rating,
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he had no back trouble prior to the May 19, 1992 injury.  On that date, his back “went out”

when he was picking up a table top off of the floor of his trailer.  He felt a burning sensation

in the lower part of his back.  Claimant first went to Dr. Dan Davidson, the company doctor,

who referred him to an orthopedist, Dr. Terry Green.  His treatment began with physical

therapy and proceeded to steroid injections.  He was off work five to six weeks.  Claimant

requested and received a change of physician to Dr. Ron Williams.  He took Ultram and

Flexeril.  Until his February 6, 2006 back surgery, he had been off because of his back for

one to two weeks at a time on occasion, and one time for five weeks.  His pain would flare

up in his back and hip and radiate into his buttocks and legs.  Prior to his surgery, he

remained on full duty.  Claimant stated that as a result of the 1992 injury, he became less

active and began to gain weight.  In addition, his work became more taxing.

Claimant testified that Dr. Williams decided that surgery was required in 2006

because the epidural steroid injections were no longer helping his pain, which had become

constant.  The procedure helped alleviate the pain.  He underwent a work evaluation in

April 2006 that showed that he could return to work at full duty.  Claimant did so on May

1, 2006, and he had no more pain than normal at that time.  He did have soreness from

the surgery, however.

Claimant stated that his goal was to return to work, and that he enjoyed working at

ABF.  His desire was to remain there until he turned 57 in order to be eligible for retiree

health insurance through the Central States Pension Fund (hereinafter “Central States”),

in which he is a participant.  Remaining this long would also have enabled him to put his

youngest son through school.  Had Claimant remained with ABF that long, he would have

been employed there 34 or 35 years.  When he was at ABF, Claimant was covered by the
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collective bargaining agreement between the Teamsters and ABF, the National Master

Freight Agreement.

With respect to the alleged May 22, 2006 incident, Claimant testified:

We had some pallets to deliver at Walgreen [sic] and dispatch sent Pat
Pettus and me over to deliver them.  And we unloaded them off the truck,
and we was two-wheeling them in.  We had to stand them up on their ends
to get them in.  And when we wheeled them inside, we had to let them back
down into the floor.  And when we started letting them down, I felt a twitch in
my back.

He stated that the pallets weighed 450 pounds apiece.  Claimant called ABF as soon as

all of the skids were unloaded and told his dispatcher, Jack Hutchinson, what had

happened.  He worked the rest of the day, but the following day he saw Dr. Staggs, the

company doctor.  Claimant described his back condition at that time as “stiff and sore.”

Staggs took him off work and scheduled an MRI.  He also referred him to Dr. Williams, who

saw him through June 2006 and performed another epidural steroid injection.  He stated

that the injection did not help.  Claimant also went to physical therapy for nine to ten

weeks, and was prescribed a TENS unit.  While he was off work during this time, he was

given paid temporary total disability benefits.  He applied for Social Security disability and

was accepted.  Claimant does not know if the alleged May 22, 2006 incident caused a new

injury or not.

According to Claimant, since the May 22, 2006 incident, he has had constant pain

in his back and hips that radiates into his legs.  The pain is greater on some days than

others.  In comparing this pain with what he had prior to 2006, Claimant stated that it is

now “pretty much consistent,” while before it would ease at times.  If he stands for an

extended period, the pain goes all the way to his heels.  He has not returned to work since
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the incident.  Claimant testified that he can only stand from 30 minutes to an hour,

depending on the surface.  Concrete is the worst.  His walking has not been affected,

provided that he only travels short distances–such as a quarter of a mile.  Sitting has also

become uncomfortable.  He has problems bending and stooping as well.  While he can lift

50 pounds fairly easily, carrying loads is difficult because of the pressure they place on his

back.  He has trouble sleeping.  His inability to work has caused him to have apathy.

Claimant wishes to be evaluated for pain management.  However, Respondents No.

1 refused to pay for it.  In addition to Ultram and Flexeril, he is currently taking Celebrex.

He underwent a functional capacity evaluation on November 28, 2006.  Claimant

stated that he put forth his best effort.  The test showed that he could perform light duty

work.  ABF told him that no long-term light duty work was available.  His workers’

compensation benefits were terminated, and he had to pay to maintain his health coverage

through COBRA.  Presently, he is on Medicare for himself and pays out of pocket

approximately $600.00 per month for coverage of his wife and son and supplemental

coverage of himself.  When he worked for ABF, he and his family were covered through

a plan that did not require contributions.

As for income, Claimant testified that he earned $46,905.41 from ABF in 2005.  He

is receiving $1,562.40 in Social Security disability benefits.  He is also receiving monthly

benefits of $1,967.54 via his Central States pension.  Had he continued to work until he

was 57, his monthly amount would have been much larger, $3,066.02.  If he had worked

to age 62, the amount would have increased to $4,032.52.  He has no other income

sources than these.
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Claimant is not looking for a job because he does not feel that he could hold one

down full time.  He spends his days performing jobs around the house and working on his

vehicles, such as minor body work and changing batteries, alternators and tires.  But tasks

take him much longer to perform than they used to.  He still hunts deer, but from a box

stand six feet off the ground.  Claimant went turkey hunting in 2007.

He has undergone a vocational evaluation.  According to the report, Claimant can

perform work in with a light duty classification.  Some possible jobs mentioned therein

include data entry clerk, cashier, rental clerk, and office clerk.  Claimant stated that he is

unsure if he could perform any of these jobs on a consistent basis, especially if they involve

a significant amount of standing.  He has never worked in an office, and feels that he could

not serve as a “greeter” due to the standing required.  As for the job of truck terminal

manager, Claimant stated that he has no managerial experience.

Under questioning from Respondents No. 1, Claimant testified that between his

1992 injury and his 2006 surgery, he was able to perform all of his duties at ABF.  After he

returned to work on May 1, 2006 and until the alleged incident three weeks later, he felt

pretty good.  He only had normal aches and pains associated with someone his age.  After

the May 22, 2006 incident at Walgreens, he again felt pain in his low back.  The pain was

different in different places in his back.  His condition before and after the event is

significantly different.  However, the post-May 22 MRI showed no change in his condition.

At his job at ABF, half of his time was spent driving, and the other half loading and

unloading freight.  Since leaving ABF, he has not looked for another job.  He stated that

he testified at his deposition that he would only consider vocational rehabilitation if he could
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get back to where he was earning the money and benefits he received at ABF.  His salary

there was $45,000.00 to $46,000.00 per year, along with $25,000.00 more in benefits.

With respect to his Central States pension, Claimant admitted that his qualification

to draw it has nothing to do with his disability status.  He chose to begin drawing early

retirement benefits; he was not required to do so.  The total value of the benefits he is

currently receiving are around $42,348.00 per year.  Claimant agreed that despite the fact

that his monthly benefits are smaller than if he waited until age 57 to retire, he has the

advantage of drawing six additional years’ worth of benefits.

He has no desire to return to work at $9.00 per hour.  Claimant is able to read and

write as well as perform calculations.  He is still able to drive, and does so.  In addition to

the vehicle maintenance tasks described above, Claimant also changes the oil in his cars,

and can rotate tires.  His condition has not prevented him from performing these tasks.  He

is able to sit for up to two hours at a time.  Despite his knowledge of auto parts, he has not

given thought to working in an auto parts store.

Under questioning from Respondent No. 2, Claimant stated that the pain he felt

during the May 2006 incident was the same as what he felt in the May 1992 incident.

Between those incidents, he had some fairly serious flare-ups of back pain.  In one

instance, he was off work for five months.  He stated that he had never been totally rid of

his pain during that interim.

When questioned further by his counsel, Claimant stated that he cannot stand as

long as he was able to prior to his 2006 surgery.  Other than the Walgreens incident,

Claimant has done nothing to injure his back since the operation.
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With regard to his Central States pension, he testified that he applied for it when he

did because he lost his job.  Although a disability pension was available from the same

source, he did not apply for it because the benefits were only $650.00 per month.

Claimant has performed three or four oil changes in the past 18 months.  He uses

a creeper to get under the cars.  In the past two years, he has replaced three car batteries.

He has rotated tires twice.  His shop has a floor jack and air tools to help him do this.

Claimant stated that he has performed these tasks alone and that he does them regularly.

While he is familiar with older cars, he is not knowledgeable about the computerized

systems of more modern car models.

Under questioning from me, Claimant testified that he often had to put steel dock

plates in place.  Some of these weighed up to 250 or 300 pounds, and had to be moved

by hand.  He clarified that the pallets he moved at the Walgreens in May 2006 held

merchandise.  The pallets were around seven feet long.

The cars on which he has performed maintenance are not his classic cars

mentioned earlier, but more modern ones.  He has not performed body work regularly.

Claimant stated that lifting car batteries is not a problem for him, provided that he is careful

of the position in which he places himself.  Most vehicles are low enough that the batteries

do not have to be raised very high in order to be installed and removed.  He has done this

work since his surgery.  Claimant did not feel that he could perform auto maintenance day

in, day out.  Whereas before his surgery he could perform such tasks for three to four

hours straight, now it is difficult to straighten up after being bent over as briefly as five to

ten minutes.
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When asked why he had been off work for extended periods of time prior to his

surgery, Claimant testified that at times his back condition has worsened to the point that

he could hardly move or get out of bed.  During those periods, he underwent steroid

injections.

When questioned further by his counsel, Claimant stated that car maintenance tasks

take longer for him to perform than they used to.

Under additional questioning from Respondent No. 2, Claimant stated that prior to

his surgery, he underwent epidural steroid injections in series of three on several

occasions.  He resumed this treatment after the Walgreens incident.  Claimant stated that

sometimes the treatments work, and sometimes they do not.

Jerry Wayne Estell.  Called by Claimant, Estell testified that he is a business agent

for Teamsters Local 878 in Little Rock.  He is over the local pickup and delivery drivers,

and has held that job since February 2006.  Prior to that, he had worked at ABF since

September 1978.  There, he was a checker, driver, or a hostler, the name of a worker who

moves trailers around the yard.

ABF employees work under the National Master Freight Agreement, which is a

nationalized union contract.  He stated that he pulled Claimant’s Exhibit 7 off of the

computer the day before the  hearing.  According to Estell, Central States does not offer

insurance until the age of 57, and then it is offered one time only.  However, Medicare

beneficiaries are not offered the insurance.  ABF retirees pay for their own health

insurance.

Based on the most recent union contract, which went into effect in 2008, the hourly

rate for drivers like Claimant is $22.38 or $23.08.  Estell was Claimant’s business agent.
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He stated that there was no weight limit regarding what a city driver like Claimant might

have to handle.  His testimony was that ABF does not offer permanent light duty.

Testimony-Deposition

Dr. Ronald Nelson Williams.  As set out above, Dr. Williams was deposed on

September 11, 2007, and the transcript thereof was admitted as Joint Exhibit 2.  He

testified under questioning from Respondents No. 1 that he was a neurosurgeon for 30

years, but is now retired.  In his notes on October 15, 2003, he mentioned sending MRIs

to a radiologist for comparison.  However, he did not have records indicating this was done,

and had no independent recollection whether it occurred.  He stated that had this taken

place, the radiologist would have called him with the results in lieu of sending a formal

report.

Dr. Williams testified that he performed surgery on Claimant on February 6, 2006,

and that Claimant had an FCE on April 13, 2006.  He was assessed as being capable of

performing work in the Heavy category.  Williams released him to return to work on April

24, 2007.  He next saw Claimant on June 21, 2006.  Claimant told him that he had lifted

something four weeks before.  When asked whether something new happened to Claimant

in May 2006 or if his condition simply relates to the original 1992 injury, Williams opined:

“Well, a combination of both.  He perhaps wouldn’t have had problems had he not had the

original injury and subsequent surgery, but he was doing pretty well until that injury.”

However, Williams could not explain what happened on May 22, 2006.  “[T]he MRIs didn’t

show much change other than post-operative change.”

His July 30, 1992 MRI showed a disc herniation at T12-L1, along with degenerative

changes at L5-S1.  An August 26, 1992 myelogram confirmed the herniation, but showed
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none in the lower lumbar region.  Williams assigned no impairment rating then, because

one was not requested.  But he stated that he would have been entitled to a seven percent

(7%) impairment to the body as a whole for a non-operative treated disc derangement in

the lumbar spine.  After October 1, 1992, Williams did not see Claimant again until April

30, 1996.

Claimant underwent a myelogram and a post-myelogram CT scan on January 21,

1998.  In addition to showing that the T12-L1 herniation had resolved, these revealed a

broad-based central disc bulge at L5-S1.  An EMG NCV performed the same day was

normal.  Based on these findings, Dr. Williams decided that he should probably not

perform surgery on Claimant.  Williams stated within a reasonable degree of medical

certainty that based upon Claimant’s history, the L5-S1 bulge was caused by a lifting

incident.  He testified that he never attributed much significance to the T12-L1 herniation,

and that he did not believe surgery was necessary until Claimant’s January 2006

myelogram showed a change.  He had foraminal narrowing due to a bone spur, which Dr.

Williams stated was caused by [p]rogressive degenerative change,” due either to the

natural aging process or to an injury.  He gave Claimant an impairment rating in 1998

based upon degenerative change.  An EMG performed in January 2006 showed

radiculopathy, but its origin could not be pinpointed.  This was a change from the one in

1998, and Williams inferred from the finding that the radiculopathy was due to nerve root

compression.

He decided at that point to operate because everything short of that had already

been performed.  On February 6, 2006, Dr. Williams performed a microlaminectomy at L4-

5 and L5-S1 instead of merely on the latter level because on the date of surgery, he
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became “little confused on his transitional anatomy” and did both out of an abundance of

caution.  He removed the osteophyte, or bone spur, which was not present in 1992,

because it was compressing the nerve root.  In addition, the ligamentum flavum, which was

thickened, was removed because it was compressing the root as well.  This was done at

both levels.  The discs were not surgically treated.  While Williams opined that these

changes were due to the 1992 incident, which caused degenerative changes, he could not

explain why this would be the case with L4-5, which had no findings in 1992.  He stated

that it was possible that L4-5 was the actual disc with the bulge in 1992, but agreed that

two levels were not affected then.  Dr. Williams stated, “Degenerative changes at L4-5 and

L5-S1 in [sic] all of us.”  He then stated that the manual labor that Claimant performed

during the intervening 14 years probably caused the condition; that it was an injury that was

aggravated by working during that period.  With respect to the normal level in 1992 that

had the same findings in 2006, Williams attributed it to “years of working.”  He stated that

bone spurs do not form unless a problem with the disc exists.  The 2006 surgery showed

that the L5-S1 disc was bulging but not ruptured, the same condition as it was in 1992, so

it was left untouched.  The 1992 post-myelogram CT showed only L5-S1 bulging.  He again

attributed the changes between 1992 and 2006 to “progressive degenerative disc disease.”

With respect to L4-5, it was because of “progressive disc disease.”

When asked about the lumbar MRI of December 16, 2005 showing no disc bulge

or protrusion at L5-S1, Williams explained that Claimant has a “transitional vertabrae,”

which led him to operate at two levels in 2006.  The MRI nonetheless showed bulges at

two levels:  L4-5 and L3-4.  Again, this was attributed to progressive degenerative disc

disease.  When asked what would have caused the condition at a level not reflecting a
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bulge in 1992, Dr. Williams stated that it was due to wear and tear, along with age.  The

other disc had a severe enough change according to the MRI that there was a question of

disc space infection.

Under questioning from Respondent No. 2, he stated that Claimant underwent an

MRI after the alleged May 22, 2006 incident.  This was compared to the 2005 MRI and

found to have no changes.  Except for the post-operative changes from the surgery, there

were no new objective findings.  No other diagnostic studies were performed.  When

Williams examined Claimant on January 10, 2006, there were no physical findings.  But

Claimant was complaining of radicular pain into his leg, which he had experienced before

to a large degree.  This, along with the MRI findings, led him to perform the surgery.

Claimant’s complaints on June 21, 2006 of numbness and tingling of the legs were

completely consistent with his complaints prior to the surgery.  He also had decreased pin

prick sensation in the right S1 distribution, but this was not necessarily inconsistent with

symptoms and findings prior to the May 22, 2006 incident because he had presented with

such findings before.

Dr. Williams testified that his decision to assess an increase in Claimant’s

impairment to ten percent (10%) was a mistake because the two-level surgery would result

in a twelve percent (12%) impairment.  However, the final two percent (2%) would not be

related to the 1992 injury but to his degenerative condition.  He opined that the impairment

relates back to the 1992 injury.  However, additional impairment based on the alleged May

22, 2006 incident was not warranted because all the clinical and MRI findings existed prior

to the incident.  However, he would not opine that Claimant’s increased restrictions after

the alleged incident were related to the 1992 injury.  Williams admitted, however, that over
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the years that he saw Claimant, he took him off work several times and attributed it to an

exacerbation of the 1992 injury.  His tying the increased restriction to the alleged May 2006

incident was due not only to Claimant’s history, but his work evaluation.  He added that

So to me this is where law runs into common sense in medicine because I
believe the disability rating was caused by the first injury and the disability
was caused by the second injury.  It’s not a new rating.  I didn’t increase his
rating.  It was the fact that he could work before and could not work after
that.

He stated that, based on his experience, it could be unusual for someone to experience

exacerbations of previous symptoms after only three weeks of work.  Williams was quick

to add that his opinion concerning Claimant’s disability could change if he discovered that

he has been able to return to work.

When questioned by Claimant, Dr. Williams testified that he would have referred him

back to Drs. Davidson and Staggs after he released him on April 26, 2006.  He opined that

Claimant will continue to need prescription medication.  However, he was unsure if

Claimant would need epidural steroid injections or physical therapy.  Williams stated that

there is no treatment now left available to Claimant that would completely alleviate his pain.

He would not give an opinion as to whether Claimant would continue to have pain because

he has not seen him in a long time.  Increased activity commonly exacerbates pain like

Claimant has.

Dr. Williams testified that degenerative disc disease is present biochemically in a

person in his mid-thirties.  MRIs do not start picking it up until the late thirties, early forties.

He stated again that his opinion that Claimant’s degenerative change is caused by his

injury is based only on the history Claimant provided.  He was never given a reason not to

believe Claimant.
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Asked about the September 13, 2006 finding by Dr. Joe Crow in connection with his

Social Security disability evaluation that Claimant had a marked spasm in his low back with

a slight convex rate curvature, Williams stated that such a condition would usually not be

present all of the time.

Exhibits

Commission Exhibit 2.  This is the post-hearing brief of Respondents No. 1.  As

stated above, the briefs of Claimant and Respondent No. 2 have been blue-backed to the

record.

Claimant’s Exhibit 1.  This exhibit reflects that Claimant was paid $46,905.41 for

working for ABF in 2005.  His 2006 wages were $13,026.41, and for 2007 he earned

$4,889.25.  In 2007 he drew $13,772.78 in Central States benefits.  The exhibit also

contains selected pages from the National Master Freight Agreement that address, inter

alia, pension contributions, wages, and health benefits.

Claimant’s Exhibit 2.  This reflects that the payments Claimant made to Central

States to continue his existing health coverage that ABF had been paying pursuant to the

National Master Freight Agreement.  He ceased paying for COBRA benefits on November

8, 2008 and secured personal health coverage.  Central States notified Claimant by letter

on May 25, 2007 that while he was eligible for retiree health plan benefits, they would not

become effective until he reached the age of 57.

Claimant’s Exhibit 3.  This pertains to Claimant’s retirement benefits through Central

States.  As of June 21, 2007, he was drawing $1,967.54 per month.

Claimant’s Exhibit 4.  This reflects the Social Security disability benefits that

Claimant is drawing.  His benefits began as of August 2006.  His monthly benefits were
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$1,163.00, increased to $1,791.70 in January 2007, decreased to $1,611.90 for federal tax

withholding in April 2007, and decreased to $1,562.40 for Medicare coverage in July 2008.

Claimant’s Exhibit 5.  This is a printout from the Internet website of the Bureau of

Labor Statistics, United States Department of Labor, entitled “The 2008-09 Career Guide

to Industries.”  This selection pertains to truck transportation and warehousing jobs.

According to the exhibit, truck drivers and driver/sales workers hold 45 percent of all jobs

in the industry, job opportunities are expected to be favorable for truck drivers, the growth

in the industry reflects the state of the national economy, and many jobs in the sector

require merely a high school education.

Claimant’s Exhibit 6.  This exhibit contains pages from the Department of Labor’s

Occupation Outlook Handbook concerning office clerk, counter clerk, and cashier jobs.

The handbook states that numerous job openings are available for office clerks and that

part-time positions are common, but that basic computer skills are needed.  As for retail

clerks, many part-time and full-time openings should be available, and such jobs usually

require little experience or formal education.  However, cashier jobs, while also requiring

little experience, are expected to decline in availability and pay little.

Claimant’s Exhibit 7.  This printout from the Central States website states that had

Claimant retired at age 57, his monthly benefit would have been $3,066.02; $4,032.52 had

he retired at 62, and $4,410.04 had he retired at 65.

Claimant’s Exhibit 8.  This exhibit is comprised of selections from the Summary of

Tentative Agreement, Southern Region Pickup and Delivery Over-the-Road Local Freight

& Forwarding Garage Office Clerical Supplement Agreements dated January 8, 2008.



Duncan - E212666 & F605900 23

Claimant’s Exhibit 9.  The ABF Evaluation for Alternate Work for Claimant reflects

that Claimant could return to modified work duties, per his FCE, on December 5, 2006.

Respondents’ Exhibit 1.  This exhibit reflects the following:  On March 28, 2008,

Claimant through counsel contacted counsel for Respondents No. 1, requesting a

vocational evaluation.  The evaluation by Edie Nichols, MRC, CRC, dated April 25, 2008,

states that Claimant can return to employment in the Light classification of work.  Nichols

administered the RMI Vocational Interest Assessment to him and he indicated that he was

“very interested” in the following professions:  auto mechanic, small motor mechanic, truck

driver, electronics technician, welder, machinist, computer repairman, and marine

mechanic.  He had “some interest” in being a draftsman.  Nichols stated that Claimant has

13 working years remaining before the normal age of retirement, and few transferable skills

to the Light classification of work.  She listed the following jobs that, in her opinion, he

could perform:  data entry clerk, greeter, dispatcher, school crossing guard, cashier,

information clerk, rental clerk, assembler of light items, truck terminal manager, substitute

teacher, and office clerk.  Nichols stated that the barriers to Claimant’s returning to work

are lack of motivation, complaints of constant pain, and the fact that he is receiving

retirement and Social Security disability benefits.  Based on the evaluation, counsel for

Respondents No. 1 wrote Claimant’s counsel on May 8, 2008 that job placement

assistance would not be provided due to the availability of several other resources to help

him find one of the jobs Nichols recommended.

Respondents’ Exhibit 2.  In a document captioned Reemployment Rules Clarified,

Central States explains that retirees less than age 65 are prohibited from working in a core

Teamster industry, such as trucking, warehousing, and food distribution.  For ages 65 and
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older, hours are restricted.  Employment in sales, government, restaurants, and residential

construction, among other areas, is permitted without qualification.  Some areas, such as

retail clerkships, manufacturing and office work, and local delivery of auto parts, is not

permitted until age 57.

Joint Exhibit 1.  The medical records of Claimant reflect the following:

X-rays on June 20, 1978 already revealed that Claimant had a slight narrowing of

the L5-S1 disc space, along with a transitional S1 vertebra.

On May 20, 1992, Claimant presented with a history of back sprain several years

ago.  He told Dr. Daniel Davidson that he injured his low back lifting a table at work.

Staggs assessed him as having low back strain, and prescribed Flexeril.  He kept him off

work until the following Tuesday.  It was noted to be resolving as of May 26, 1992.  An MRI

on July 30, 1992 showed a herniated disc at T12-L1 and some loss of disc signal at L5-S1,

consistent with a degenerated disc with minimal bulging of the annulus but no apparent

indentation of the thecal sac.  Davidson wrote on August 1, 1992 wrote that while it was

okay for Claimant to work, he needed to be referred to Dr. Terry Green, an orthopedic

surgeon, for evaluation.  Green examined Claimant and wrote on August 7, 1992 that he

gave him the option of conservative treatment or surgical decompression.  Claimant opted

for conservative treatment, and Green suggested continued physical therapy.

Dr. Green wrote on August 25, 1992 that Claimant returned and complained of pain

in the front of his legs, in his back, tailbone, left hip, right arm, and upper lumbosacral

spine.  The low back pain was the greatest, and correlated with the L5-S1 herniation Green

stated he had.  Dr. Green recommended a myelogram and CT scan.  The tests showed

a herniated disc on the right at T12-L1 with no findings of a herniated disc in the lower
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lumbar region.  However, Green on August 28, 1992 stated that he was diagnosing

Claimant as having a herniated nucleus pulposus at L5-S1.  While the doctor admitted that

this was “not apparent on the myelographic views . . . [t]hat is not unusual for a real small

or subtle disc change.”  Green stated that the symptoms were not severe enough to

warrant surgery, and Claimant was released to return to work on September 8, 1992.

Claimant in October 1992 underwent an MRI of the cervical spine, along with a nerve

conduction study of the right arm.  Both were normal.

Dr. Davidson on February 4, 1994 prescribed Flexeril and stated that the T12-L1

herniation was slightly worsening.  He returned approximately one year later, on February

13, 1995, with similar complaints.  A diffuse spasm was noted in the lower thoracic spine,

and Flexeril was again prescribed.  An MRI on April 4, 1995 showed a minimal dorsal

protrusion at L5-S1 with a slight indentation on the neural foramina, but no obvious central

or foraminal stenosis.  The T12-L1 level was normal.  On December 28, 1995, spasm of

the muscles at L5 was noted.  Flexeril was prescribed again.  A follow-up MRI on April 25,

1996 showed no significant change from the previous one.  The disc at L5-S1 was noted

to have a minimal herniation without any significant compression of the thecal sac or neural

foramina.  Dr. Williams recommended epidural steroid injections.  He underwent these on

May 5, May 20, and June 3 of 1996.  The injections helped him, and he was released

without restrictions shortly after the second and third procedures.

Claimant again saw Davidson on February 13, 1997 for spasm in the lower lumber

spine.  Flexeril was again administered.  This also occurred on November 3, 1997 and

January 1998.  The thoracic spine MRI on that date was normal, while the lumbar MRI

showed a localized disc protrusion at L5-S1 with indentation into the epidural fat.  Dr.
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Williams recommended a myelogram.  The test, performed on January 21, 1998, was

normal.  The post-myelogram CT that date showed a mild, broad-based central disc bulge

at L5-S1, with no evidence of impingement or significant distortion of the thecal sac.

Electromyography and nerve conduction studies of both legs on January 21, 1998 were

normal.  Williams on January 22, 1998 recommended against surgery and suggested that

Claimant see a rheumatologist.  Dr. James Abraham, who practiced within this specialty,

saw Claimant on February 10, 1998.  He assessed Claimant as having “low back pain

syndrome” and stated that while continuing to work would aggravate the condition, it would

not worsen it.

Dr. Williams on March 2, 1998 declared Claimant to be at maximum medical

improvement and assessed him as having a seven percent (7%) impairment to the body

as a whole under the American Medical Association Guides.  A functional capacity

evaluation on April 1, 1998 showed that Claimant demonstrated consistency of effort and

that he would benefit from four weeks of work hardening.

Dr. Williams recommended on October 6, 1999 that Claimant undergo another

epidural steroid injection.  He noted that Claimant was continuing to work full-time without

much increase in back pain and that the pain was non-radicular.  The injections were

performed on October 8 and 25, 1999.

Williams saw Claimant again on October 3, 2000 and recommended another series

of injections.  He also prescribed Flexeril, along with Celebrex and Ultram.  The injections

took place on October 13 and 27, 2000.  On February 13, 2001, Dr. Williams saw

Claimant, who reported that the previous injections did not help.  He presented with five

days of back pain, without a corresponding injury, that was going into both legs but was still
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mainly non-radicular.  Williams recommended another MRI, which on February 19, 2001

showed degenerative disc disease at L4-5, with a mild to moderate diffuse bulge with mild

bilateral L4 foraminal narrowing.  Williams did not recommend surgery, but administered

another epidural steroid injection on February 23, 2001.  As of March 3, 2001, the back

pain had resolved and he was returned to full duty the following day.  He was again placed

on Flexeril on August 19, 2003 due to back pain.  Dr. Staggs recommended a repeat MRI

on September 12, 2003.  The MRI on September 19, 2003 showed marked degenerative

disc disease at L5-S1 with a moderate sized broad based herniation causing impingement

on the S1 nerve roots but with no thecal sac indentation.  He received another series of

epidural steroid injection on October 15 and November 6 and 20 of 2003.

Claimant presented again with intermittent low back pain to Dr. Staggs on June 24,

2004 and was given Flexeril.  This, along with his Celebrex and Ultram prescriptions, was

refilled on March 16, 2005.  He underwent lumbar x-rays on December 8, 2005 that

showed only degenerative changes at L5-S1.  An MRI on December 16, 2005 showed a

diffuse disc bulge at L3-4 and one at L4-5.  The L4-5 disc had a central disc protrusion with

no central canal stenosis but moderate right and severe left neural foraminal stenosis.

There was disc dessication and loss of disc height.  There was also degenerative disc

disease and evidence of an annular tear.  Williams recommended a myelogram, EMG, and

a nerve conduction study of the left leg.  The January 17, 2006 myelogram showed severe

degenerative narrowing at L4-5 and L5-S1 with evidence for minimal impingement of the

L5 nerve roots bilaterally.  The EMG was grossly within normal limits; while the nerve

conduction study was consistent with lumbosacral radiculopathy, the absence of localizing

findings in the left leg prevented a determination of the specific level of involvement.  X-
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rays on January 18, 2006 showed degenerative changes at L5-S1, and transitional

anatomy at S1 and S2.

Claimant elected to have surgery.  On February 6, 2006, Dr. Williams performed a

microlaminectomy at L4-5 and L5-S1.  His pre and post-operative diagnoses were lateral

recess stenosis, L4-5, left, and lateral recess stenosis, L5-S1, left.  He underwent post-

surgical physical therapy.  On April 13, 2006, he underwent another functional capacity

evaluation.  The report reflects that he gave a reliable effort, and that he demonstrated the

ability to perform work in the Heavy category, with an occasional lift of up to 100 pounds

and an occasional carry of up to 80 pounds.  Per the FCE, he was released to regular duty

on May 1, 2006.

On May 23, 2006, Claimant reported that he injured his middle and low back while

helping to lower a skid of freight to the floor the previous day.  Dr. Staggs on May 23

examined him and suspected a soft tissue strain.  Staggs noted “[s]ome moderate swelling

from muscle spasm on left region, left more than right.”  He was taken off work until the

following Tuesday and given Flexeril, Tramadol and Celebrex.  Claimant on May 30, 2006

reported having radiation down through the buttocks, posterior thigh and anterior thigh.  An

MRI on June 2, 2006 showed advanced degenerative disc disease at L4-5 with Type 1 and

Type 2 end plate changes.  There was also a broad-based, central, somewhat

asymmetrically right-sided protrusion of the disc.  While no canal stenosis was noted, there

was moderate bilateral L4-5 foraminal narrowing.  Dr. V. Gupta, the radiologist who read

the MRI, added:  “THERE IS NO SIGNIFICANT CHANGE NOTED SINCE THE PREVIOUS

MRI.”  (Emphasis in original)
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He was referred again to Dr. Williams, who saw him on June 21, 2006.  Williams

stated that the recent MRI showed post-operative changes and moderate foraminal

narrowing bilaterally at L4-5, and he recommended an epidural steroid injection.  Claimant

underwent injections on June 29, 2006, and went back to physical therapy.

On September 13, 2006, Claimant was evaluated by Dr. Joe Crow for Disability

Determination for Social Security Administration.  Interestingly, the alleged May 22, 2006

incident is not mentioned in his report.  Crow diagnosed him as having chronic lumbar

sprain with degenerative disc disease and spondylosis and stated that he could sit for

possibly 30 minutes and stand for 15 to 20 minutes.  Based on the fact that Claimant’s

condition had exceeded one year in duration, Dr. Crow rated his prognosis for recovery as

poor.

Dr. Williams on October 3, 2006 reinitiated Claimant’s therapy and prescribed a

TENS unit.  He also recommended another functional capacity evaluation.  The November

28, 2006 FCE reflected that Claimant gave a reliable effort, and stated that while he

demonstrated the ability to handle material of up to 40 pounds in a limited plane of

movement (a Medium work classification), his overall functional level was in the Light

category.

On December 11, 2006, Dr. Williams wrote that Claimant “has reached MMI for his

surgery [sic] of 5/22/2006.”  He declined to award an additional rating for that alleged injury.

But he gave Claimant an additional three percent (3%) whole-body impairment in

connection with his February 2006 laminectomy.

Dr. Jennifer Faith saw Claimant on March 22, 2007 and noted that he was

presenting with left arm pain and paresthesias.  She noted that he still had Flexeril and
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Celebrex at home.  Faith recommended an MRI.  Claimant informed Dr. Staggs on April

14, 2008 that he was “considering referral to Dr. Krishnan for further evaluation and

treatment of his chronic pain.”  On May 14, 2008, he returned to Staggs and stated that he

was still having chronic low back pain and wanted the referral.  Dr. Stagg wrote that his

plan was to refer Claimant to Dr. Krishnan.  He noted that Claimant did not request

additional medications.

ADJUDICATION

A. Compensability–Claim No. F605900

The threshold issue that must be considered is whether Claimant sustained a

compensable injury on May 22, 2006.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002) defines "compensable

injury" as follows:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  A causal relationship may be established between an employment-related incident and
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a subsequent physical injury based on the evidence that the injury manifested itself within

a reasonable period of time following the incident, so that the injury is logically attributable

to the incident, where there is no other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v.

La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Unquestionably, Claimant through his testimony detailed an incident identifiable by

time and place of occurrence.  He stated that when he and a co-worker were lowering a

450-pound pallet of merchandise to the floor at Walgreen’s on May 22, 2006, he felt a

“twitch” in his back.  He worked the remainder of the day and saw Dr. Staggs the following

day.  Claimant described his back as being “stiff and sore” at the time.

Staggs took note of “[s]ome moderate swelling from muscle spasm on left region,

left more than right.”  He prescribed, inter alia, Flexeril.  See Fred’s, Inc. v. Jefferson, 361
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Ark. 258, 206 S.W.3d 238 (2005)(prescription of Flexeril objective evidence of the

presence of spasms).  However, there is serious question whether this spasm was a new

finding.  Claimant’s records predating this alleged incident are replete with complaints of,

and findings of, back spasms.  Moreover, he has been prescribed Flexeril since May 1992.

Interestingly, Claimant at the hearing testified that he does not know if this alleged

incident caused a new injury or not.  He also stated that the pain he felt at the time of this

alleged incident was the same as he felt in the May 19, 1992 incident that resulted in his

compensable injury.

Staggs scheduled an MRI.  Dr. Williams testified that the results were compared

with one he had received in 2005 and found to have no changes save those caused by the

February 2006 laminectomy.  Similarly, Dr. Gupta found no significant change.  Williams

further stated that no additional permanent impairment could be assessed based on this

alleged incident because all of the clinical and MRI findings were pre-existing.  Williams

also testified that, in his experience, it would be unusual for someone to experience

exacerbation of symptoms after only three weeks at work–as was the case with Claimant,

who returned on May 1, 2006.

In light of the foregoing, for me to find that Claimant’s back condition is causally

related to the alleged Walgreen’s incident would require that I engage in speculation and

conjecture, which I am not permitted to do.  Speculation and conjecture cannot serve as

a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).  Hence, Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury on May 22, 2006.
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B. Aggravation Versus Recurrence

Whether a subsequent episode is a recurrence or an aggravation depends on if the

episode was a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998).  If no causal connection between the primary and the subsequent

disability exists, there is no independent intervening cause unless the subsequent disability

is triggered by activity on the part of the claimant which is unreasonable under the

circumstances.  Guidry v. J & R Eads Constr. Co., 11 Ark. App. 219, 669 S.W.2d 483

(1984).

In light of the finding that Claimant has not proven that he sustained a compensable

injury on May 22, 2006, this issue of whether that incident was an aggravation or a

recurrence is moot and will not be addressed.

C. Additional Medical Treatment

At the hearing, Claimant’s counsel clarified that the additional treatment Claimant

is seeking, and the only treatment Respondents No. 1 have refused to cover, has been

referral to a pain management doctor.  Claimant confirmed on the stand that wishes to be

evaluated for pain management.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must
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prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  There must be a

causal connection between the maladies for which Claimant is seeking treatment and the

compensable injury.  See Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004)

Since Claimant was injured in 1992, his back pain has been treated not only through

prescription medication such as Ultram and Tramadol, but also with numerous epidural

steroid injections, multiple bouts of physical therapy, and surgery.  As of May 8, 2008,

when Claimant last saw Dr. Staggs, he was still presenting with chronic low back pain.

Claimant testified at the hearing that he has constant pain in his hips and back.  The pain,

which also radiates into his legs, is greater on some days than others and increases with

such activities as standing.

On April 14, 2008, Claimant saw Dr. Staggs and informed him that he was

“considering referral to Dr. Krishnan for further evaluation and treatment of his chronic

pain.”  When he returned one month later, Claimant told him that he was still having

chronic low back pain and wanted to see Krishnan.  Dr. Stagg wrote that his plan was to

refer Claimant to Krishnan.
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Dr. Williams, Claimant’s longtime neurosurgeon, testified that Claimant would

continue to need prescription medication.  However, he was unsure if Claimant would

require more physical therapy or steroid injections.  Williams opined that there is no

treatment left available to Claimant that would alleviate his pain completely.  However, he

did not testify that a treatment such as pain management would not help to stabilize and

maintain Claimant’s condition by alleviating it to a reasonable degree.  The Commission

is authorized to accept or reject a medical opinion and is authorized to determine its

medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App.

129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d

692 (1999).

I note that neither in their contentions nor in their post-hearing brief have

Respondents No. 1 argued that Claimant is not entitled to pain management–despite their

apparent refusal to cover it.  Based upon my review of the evidence, I find that Claimant

has proven by a preponderance of the evidence that there is a causal connection between

this pain and his compensable May 19, 1992 injury, and that he is entitled to pain

management evaluation and treatment.

D. Permanent and Total Disability/Wage Loss Disability

Claimant has asserted that he is permanently and totally disabled, or in the

alternative that he is entitled to wage loss disability over and above his impairment rating.

Respondents No. 1 dispute that he is permanently and totally disabled or entitled to wage

loss disability.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent
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physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back injury is not a scheduled injury.  Cf.

Ark. Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to permanent

disability benefits is controlled by § 11-9-522(b)(1), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to §

11-9-522(b)(1), when a claimant has been assigned an impairment rating to the body as

a whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors

that may impact a claimant’s future earning capacity, the Commission considers his

motivation to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  Id.  The Commission may use its own superior
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knowledge of industrial demands, limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).

The evidence adduced at the hearing reflects that Claimant is 52 years old.  He

graduated from high school, and has no post-secondary education save a six-month auto

body shop course he took at a vocational-technical school.  He did not serve in the military.

His computer skills are minimal; while he uses the Internet, has does not use e-mail.  He

can read, write, and perform calculations.  Claimant cannot type.  He is a self-trained

automobile mechanic and restores cars as a hobby.  He performs regular maintenance on

his more modern cars such as oil changes, tire rotations, and battery replacements.  In

addition to a tractor-trailer rigs, Claimant has experience driving dump trucks and other

heavy equipment.  He has been involved in construction work in the past.  His job for ABF,
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which began in 1981, consisted of delivering and picking up freight.  For this task, he used

a dolly, a pallet jack and a forklift.  The freight he moved weighed up to 400 to 500 pounds.

Claimant testified that he had no back trouble prior to the May 1992 incident, except

for a strain in the 1980s that did not cause him problems.  But a June 20, 1978 x-ray

showed that even at that early date, he had a slight narrowing of the L5-S1 space, along

with a transitional S1 vertebra.  At the time of the May 19, 1992 incident, he felt a burning

sensation in his lower back when he picked a table top off of the floor.  His treatment

began with physical therapy (of which he had multiple rounds over the years) and

proceeded to steroid injections (which he has also had on many occasions).  In addition

to pain medications such as Ultram and Terodol, he has taken Flexeril since the incident

to deal with muscle spasms.  He became less active and gained weight.  Ultimately, he

underwent surgery in the form of a microlaminectomy on February 6, 2006.

A functional capacity evaluation in April 2006 showed that he could perform work

in the Heavy category.  In accordance with this, Dr. Williams, the neurosurgeon who

operated on Claimant, released him to full duty.  However, three weeks later, while helping

a co-worker lift a pallet, he suffered another twinge.  While, as shown above, an MRI taken

after this incident showed no objective findings of a new injury, Claimant testified that his

back pain has since become constant.  He has not worked since that time.  Another

functional capacity evaluation in November 2006 reflected that while he demonstrated the

ability to handle material of up to 40 pounds in a limited plane of movement (a Medium

work classification), his overall functional level was in the Light category.  ABF does not

have permanent light duty positions.  The hourly rate for drivers there, per the union

contract, is $22.38 or $23.08 per hour.  Claimant ended up retiring early.  He  draws Social
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Security disability benefits.  He has been prescribed a TENS unit.  Dr. Williams gave

Claimant a seven percent (7%) whole-body impairment rating in 1998, and increased it

after the surgery to ten percent (10%).  He reached maximum medical improvement for his

surgery on December 5, 2006.  He has a broad-based right-sided disc protrusion at L5-S1,

with moderate bilateral foraminal narrowing.  Williams was of the opinion that,

notwithstanding Claimant’s degenerative changes at L4-5, his problems at L5-S1 relate to

the 1992 injury.  He also stated that Claimant will continue to need prescription medication

for his back condition.

Claimant has testified that he can only stand from 30 minutes to an hour, depending

on the surface.  He stated that he can sit up to two hours at a time–well in excess of his

assessment by Dr. Crow in connection with his Social Security evaluation.  Walking does

not impose a severe problem–he can travel relatively short distances, up to a quarter of a

mile, without issue.  While he can lift 50 pounds with ease, carrying loads can be difficult

for him.  While he can still perform the automotive maintenance tasks that he has long

performed on his cars, these jobs take longer to complete now and it is difficult to

straighten up and bending as briefly as five to ten minutes over a car.  He still hunts deer,

albeit from a stand only six feet off the ground.  He has hunted turkey also.  Claimant

testified that he would only consider vocational rehabilitation if he could earn the level of

salary and benefits he had at ABF.  But his pension and disability benefits enable him to

earn within $4,000.00 of his former wages.  He stated that he has no desire to work at a

$9.00 per hour job.

Claimant underwent a vocational evaluation on April 25, 2008 that showed that he

could return to work in the Light classification of work.  The assessment showed that
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Claimant was “very interested” in, inter alia, the jobs of auto mechanic, small motor

mechanic, and truck driver.  The evaluator, Nichols, opined that he could perform the

following jobs:  data entry clerk, rental clerk, greeter, dispatcher, school crossing guard,

cashier, information clerk, assembler of light items, truck terminal manager, substitute

teacher and office clerk.  She did not list driver among those positions.  However, she

stated that Claimant’s lack of motivation and complaints of constant pain, among other

things, were barriers to his returning to work.  Central States prevents retirees such as

Claimant from holding certain jobs, and restricts others until the retiree reaches the age of

57.  Hours are limited in other situations.  But employment in government, sales,

restaurants, and residential construction, among other fields, is permitted without limitation

or qualification.

Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, and having had the opportunity to assess their credibility,

I find that Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled under the standard cited above.  He is largely

unmotivated to return to work, but is capable of performing a job entailing light duty work.

While I take issue with some of the jobs that Nichols opined Claimant was capable of

handling, it is apparent that he is capable of working as a clerk, cashier, crossing guard or

dispatcher–others cited by Nichols in her evaluation.

However, another standard exists to determine whether Claimant is permanently

and totally disabled.  The fact that his compensable injury occurred on May 19, 1992, prior

to the passage of Act 796 of 1993, means that the “odd lot doctrine” is applicable here.

Under this doctrine, an injured worker can be classified as permanently and totally disabled
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even though the injured worker is not altogether incapacitated from work.  Where the claim

is for permanent disability based on incapacity to earn, the Commission under this doctrine

is required to consider all competent evidence relating to the disability, including the

claimant's age, education, medical evidence, work experience, and other matters

reasonably expected to affect his earning power.  Patterson v. Ark. Dept. of Health, 343

Ark. 255, 33 S.W.3d 151 (2000); Perry v. Mar-Bax Shirt Co., 16 Ark. App. 133, 698 S.W.2d

302 (1985).  A claimant whose injury is such that he can perform services that are so

limited in quality, dependability, or quantity that a reasonably stable market for them does

not exist is classified as totally disabled because he falls within the "odd-lot" category of

disabled workers.  Ellison v. Therma-Tru, 66 Ark. App. 286, 989 S.W.2d 987 (1989).  The

employee need not be totally helpless.  Moser v. Arkansas Lime Co., 40 Ark. App. 108, 842

S.W.2d 456 (1992).  The “odd-lot doctrine” applies to employees who are able to work only

a small amount; the fact that they can work to some degree does not preclude them from

being considered totally disabled if their overall job prospects are negligible.  M.M. Cohn

Co. v. Haile, 267 Ark. 734, 589 S.W.2d 600 (Ark. App. 1979).

An injured worker who relies upon the “odd lot doctrine” has the burden of making

a prima facie showing of being in the "odd-lot" category based upon the factors of

permanent impairment, age, mental capacity, education, and training.  Nelson v. Timberline

Int'l, Inc., 57 Ark. App. 34, 942 S.W.2d 260 (1997).  If the claimant makes his case, the

burden then falls to the respondents to show that some kind of suitable work is regularly

and continuously available to him.  Walker Logging v. Paschal, 36 Ark. App. 247, 821

S.W.2d 786 (1992).
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While I find that the evidence highlighted above shows that Claimant can make a

prima facie case, I also find that suitable work is regularly and continuously available, as

shown by the above discussion of the vocational evaluation.  Hence, Claimant has not

proven that he is permanently and totally disabled.

With respect to wage loss disability, however, I do find that after considering

Claimant’s age, education, work experience, the nature and extent of his injury, his

permanent restrictions, and all other relevant factors, he has sustained a fifteen percent

(15%) impairment to his wage earning capacity in excess of his ten percent (10%)

anatomical impairment.  In so doing, I find that Claimant’s compensable May 19, 1992 low

back injury is the major cause of his wage-loss disability; while I realize that, per Dr.

Williams’ testimony and Claimant’s medical records that the condition of one level of his

lumbar spine is due solely to degenerative changes, the fact that the condition of the other

level is due to his compensable injury and that it is the more severe one leads me to find

that it is the major cause of the disability.

E. Second Injury Fund Liability

The Second Injury Trust Fund is a special fund designed to ensure that an employer

employing a handicapped worker will not, in the event that the worker suffers an injury on

the job, be held liable for a greater disability or impairment than actually occurred while the

worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1) (Repl. 2002).  However,

the Fund is only liable if three elements are present.  First, the claimant must have suffered

a compensable injury at his present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the



Duncan - E212666 & F605900 43

current disability status.  See id.  § 11-9-525(b); Mid-State Const. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

Because I have found that Claimant did not sustain a compensable injury on May

22, 2006, the first and third elements have not been met.  For that reason, the Second

Injury Fund has no liability under this claim.

F. Attorney’s Fee

Respondents No. 1have controverted Claimant’s entitlement to the benefits awarded

herein.  Because Claimant’s injury occurred before July 1, 2001, his attorney is entitled to

the maximum statutory attorney’s fee on all benefits awarded herein, one-half of which is

to be paid by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl.

1996); and Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102,

898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on all benefits

awarded herein, one-half of which is to be paid by Respondents No. 1 in accordance with

Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust

Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


