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STATEMENT OF THE CASE

On March 18, 2008, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on December 22, 2008.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the removal of a duplicate stipulation and two additional stipulations reached at

the hearing, they are the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured carrier relationship existed on the dates of injury,

approximately 2003 for F710094 and June 24, 2007 for F710475.

3. These claims are controverted in their entirety.

4. Claimant’s average weekly wage entitled him to a temporary total disability

rate of $464.00 and a permanent partial disability rate of $348.00.

5. John Mattox received the incident report located on page 6 of Respondent’s

Exhibit 1 on September 24, 2007.

Issues

At the hearing, the parties discussed the issues set forth in the prehearing order.

They are as follows:

1. Whether the statute of limitations has run on claim F710094 (carpal tunnel

syndrome).

2. Whether Claimant sustained compensable bilateral carpal tunnel syndrome

and a compensable low back injury.

3. Whether Claimant is entitled to reasonable and necessary medical treatment

for these injuries, including payment of medical expenses.

Claimant reserved all other issues.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he sustained bilateral carpal tunnel syndrome, the

major cause of which was Claimant’s use of impact tools in his job with
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Respondent.  Claimant has been under treatment for carpal tunnel syndrome

since 2003.  Claimant contends the statute of limitations has not run.

2. Claimant contends that the major cause of his need for treatment is his job

activities described above.  Claimant is in need of additional medical

treatment for his carpal tunnel syndrome.

3. Claimant contends that he sustained an injury to his low back while working

for Respondent on June 24, 2007.  Claimant thought at first he just had a

sore muscle and did not report his injury until October 1, 2007, which is the

reason for the delay in reporting.  Claimant contends that Respondent is

liable for his medical treatment.

4. No benefits for which a fee would be awarded are claimed at this time.

Respondent:

1. Respondent contends that Claimant did not sustain a compensable low back

injury on or about June 24, 2007.

2. Respondent contends that Claimant did not sustain compensable carpal

tunnel syndrome in 2003.

3. Respondent contends that Claimant’s claim for carpal tunnel syndrome is

barred by the statute of limitations.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The statute of limitations has run on Claim No. F710094, a claim for carpal

tunnel syndrome, because the condition became apparent to Claimant more

than two years prior to the filing of the claim on November 27, 2007, in

contravention of Ark. Code Ann. § 11-9-702(a)(1) (Repl. 2002).

4. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable low back injury.

5. Because of the above findings, the issues of whether Claimant’s carpal

tunnel syndrome is compensable and whether he is entitled to reasonable

and necessary medical treatment of his back and his carpal tunnel syndrome

are moot and will not be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of one index page and 20 numbered pages thereafter;

Respondent’s Exhibit 1, non-medical documents including pages from Respondent’s health



Duggan - F710475 & F710094 5

and safety manual, Claimant’s signed verification that he received the manual, an Incident

Report for Claimant’s alleged low back and right shoulder injuries dated September 24,

2007, and a Form AR-N for Claimant’s alleged low back injury dated September 27, 2007,

consisting of one index page and seven numbered pages thereafter; and Respondent’s

Exhibit 2, a compilation of Claimant’s medical records, consisting of one index page and

16 numbered pages thereafter.

Testimony

Nathan Duggan.  Claimant testified that he is 49 years old.  He completed the tenth

grade and has a GED.  After serving four years in the United States Army, he was

discharged and entered the workforce.  Prior to his employment at Respondent IC

Corporation (hereinafter “IC”), he worked as an automobile mechanic, a machine operator,

an auto parts store salesman and as a worker with emergency two-way communications.

IC hired him as a welder in 2000.  After being in that position for a year, he became a

press operator–the job he still holds and the one he held when he was allegedly injured.

He uses the press to form metal pieces that can be as little as a small box or as large as

a desk and weigh from several ounces to 30 or 40 pounds.  The materials used to form the

pieces are taken from a pallet and after forming are stacked in a basket or pallet.  The

heavier items sometimes have to be manipulated below waist level.  In both 2004 and

2007, he averaged doing this work ten hours per day, and the job has not changed to the

present.

When asked about his alleged carpal tunnel syndrome, Claimant testified that he

began waking up with numbness and pain in his wrists in 2002 or 2003.  He first saw Dr.
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Stephen Long for this.  Long tested him for carpal tunnel, gave him anti-inflammatories,

and provided him with gloves to wear while sleeping.  Claimant could not recall returning

to Long after that time; he simply continued to take over-the-counter anti-inflammatories.

He stated that the condition has remained the same.  He described it as follows:

They are numb and they hurt around the wrists and when–the first thing in
the morning I can’t even move them.  I can’t tie my shoes or turn a door knob
or anything like that and until I get some feeling back in them, they’re
useless.

Claimant stated that he recently decided to seek additional treatment of his wrists

by going to Dr. Michael Moore.  A nurse at IC gave him Moore’s number.  He first saw the

doctor a couple of weeks prior to the hearing, and had another appointment scheduled

later in March 2009 to discuss surgery.  Claimant stated that he has not lost any time at

work because of the alleged carpal tunnel syndrome.

As for his alleged back injury, he testified that he could not recall when he injured

it.  When asked if it was June 24, 2007, he replied that it was in August 2007 or later.

Again, he saw Dr. Long, who initially did not think Claimant was actually injured but had

him undergo an MRI three days later.  Long then referred Claimant to Dr. David Arnold,

who administered epidural steroid injections and had him undergo exercise machine

therapy.  Claimant underwent additional MRIs of his middle and low back in May 2008.

He has seen Dr. Arnold only once since that time.  Arnold referred him to Dr. Ackerman

for pain therapy, and Claimant is still seeing him and receiving pain medication from him.

As with the alleged carpal tunnel syndrome, Claimant testified that he has not lost a
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significant  amount of work time due to it–which is the reason he is seeking only medical

benefits and not temporary total disability benefits.

While he has experienced sore back muscles in the past due to the fact that his job

is strenuous, his back condition is different this time because the pain will not go away.

However, he could not recall how much time elapsed before he realized this.  He related

it to a particular lifting incident because he remembered the incident and felt it.  Claimant

stated that it is possible that he discussed his back pain with Dr. Long while he was

seeking treatment for carpal tunnel syndrome.  He had felt little twinges in his back before

from lifting, but had not sought treatment.

Claimant described the back pain as being in his low back and traveling to his

middle back, neck, hips, buttocks, groin and into both legs.  He feels numbness and

burning.  Dr. Ackerman has prescribed Tramadol and Ultram.  Because of his condition,

he is not able to work as fast as he once did, and his hobbies, including gardening, have

been curtailed.

Under questioning from Respondent, Claimant admitted that in his deposition he

gave the date of his back injury as August 28, 2007.  As he stated in the deposition, on

that date he almost dropped a part and while attempting to recover it he pulled his

shoulder and back.  Claimant is a man of average or above average intelligence–having

at one time configured 911 systems.  He admitted that he has always felt that this is his

date of injury; that he injured his back at a specific time on a specific date.  He went to the

IC medical clinic on September 24, 2007.  Shown the record of that visit, part of

Respondent’s Exhibit 2, Claimant admitted that it reflects that he reported having back pain
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for three to four months.  Shown an incident report for September 24, 2007 that is part of

Respondent’s Exhibit 1, Claimant admitted that it is in his handwriting and reads that the

accident occurred three or four months before.  He filled out this portion of the document

and signed it.  When shown a medical history he filled out for Dr. Arnold on October 29,

2007, part of Respondent’s Exhibit 2, Claimant admitted that he related in that instance

that his back problems began in April 2007.

Claimant testified that he went through orientation when he was hired at IC in 2000.

He admitted that he had been instructed to report any work-related injuries, no matter how

slight, immediately.  However, despite the fact that he described the incident at issue as

causing an unusual sharp stabbing pain in his back and right shoulder that he rated as

8/10 in severity, he did not report this immediately.  Moreover, he did not report it

immediately even though he felt pain thereafter every day at a level of 6/10 to 7/10.

With respect to his carpal tunnel syndrome, Claimant testified that at the time he

went to Dr. Long, he did not expect that his brake press work was causing it; instead, he

thought that it was a circulation problem.  However, at his deposition he testified that he

suspected that the brake press might be the cause.  At the hearing he stated that he

merely suspected that it was something related to his work at IC.  He could not think of

anything else that would be causing it.  Long tested him in 2004, informed him that he had

bilateral carpal tunnel syndrome, and gave him splints at that time to wear at night–and

Claimant has done so since 2004.

Asked on redirect to describe how he hurt his back, Claimant stated:
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I hurt my back working on my P-58 on my machine flipping over floor pans
that are about thirty-five pound and whenever I flipped it over–I’ve done it
many times throughout the years and whenever I flipped it over, my shoulder
popped and I nearly dropped the part and I caught it and that’s when I felt
the pain in my back.  Although, at that particular moment, my shoulder hurt
a little bit more than my back, but my back continued hurting and still does.

He added that he had never had symptoms like this before.

When questioned by me, Claimant testified that he was honorably discharged from

the Army.  When the company nurse told him about Dr. Moore, he was merely seeking

advice about whom to see–he was not requesting a referral.  Asked about his

representations in the record that he hurt his back three or four months prior to treatment,

he explained that he gave that time line out of confusion and then felt the need to stick with

it for the sake of consistency.  He did not realize the importance of providing an accurate

date.  Claimant was unable to relate how the three to four-month time frame originally

came up, and attributed this lack of memory to the incident having occurred “several years

ago.”  However, he admitted that it had actually happened less than two years before and

not several years before.  He stated, “My time line is not very accurate.”

Claimant testified that the back incident was only out of the ordinary in that his pain

did not go away.  He elaborated that while the employment manual ostensibly requires the

reporting of injuries no matter how slight, it is not practical for a person dealing with sharp

metals.  According to him, he researched the last time he ran large parts like he was

dealing with on the date he was allegedly injured, and determined that it was on August

24, 2007–about a month before he sought treatment.  He filled out everything below the
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heading on the incident report and below the number at the top with respect to the Form

AR-N.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondent’s Exhibit 2 reflect the following:

Claimant went to the IC Medical Clinic on August 2, 2004 with complaints of back

pain for two weeks, along with nighttime bilateral hand numbness.  He related that he had

no history of carpal tunnel syndrome.  He underwent an EMG on August 5, 2004 that

showed him to have moderate carpal tunnel in the right upper extremity and mild carpal

tunnel in the left.  The IC Clinic notes for August 10, 2004, reflect that Claimant was given

a diagnosis of bilateral carpal tunnel syndrome.  He was asked to consider wearing splints.

When he returned to the clinic on September 24, 2007, Claimant complained of low

back pain that had been occurred for three to four months and had a sudden onset when

he was flipping a heavy part.  He reported that the pain had been recurrent since onset,

and had worsened in the past few days.  On September 27, 2007, he again reported that

he had been having persistent back pain for three to four months.  He was referred for an

MRI, which was taken that day.  It showed a reversal of the lumbar lordosis at L2-3, along

with multilevel degenerative changes including a small posterior annular tear and mild

stenosis at L2-3, and mild bulges at T12-L1 and L4-5.

Claimant presented to Dr. Arnold on October 29, 2007 with a six-month history of

low back and left leg pain that he related began suddenly while he was lifting heavy steel

plates at work.  He stated that the annular tear was degenerative in nature.  Arnold
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recommended the MedX back rehabilitation program, but held off on injections for the time

being.  He also fitted Claimant for a back brace.

On January 2, 2008, Claimant reported having no improvement in his low back pain

but was continued on the MedX Spine Protocol, which was begun on November 26, 2007.

When he returned on March 13, 2008, he reported that his symptoms had not improved

and he underwent an epidural steroid injection at L5-S1.  The MedX protocol was stopped.

Claimant underwent additional injections on March 20, April 3, and April 20, 2008.  Despite

these treatments, he continued to report no improvement and on May 6, 2008 reported

thoracic pain as well, which was diagnosed as idiopathic.  Dr. Arnold prescribed Ultram

and home electrical stimulation.  He was released to light duty as tolerated.

Claimant underwent a thoracic spine MRI on May 8, 2008, but it reflected only mild

degenerative changes–subtle disc bulges at T8-9, T9-10 and T12-L1.  A lumbar spine MRI

taken the same date showed only mild degenerative changes, including a small posterior

bulge and a small tear of the annulus fibrosis at L2-3 and a small posterior bulge and mild

edema within the interspinous ligament at L4-5.  Based on these MRIs, Dr. Arnold found

that he had multilevel degenerative disc disease of the lumbar and thoracic spines and

diagnosed him as having spondylosis.  He was continued on light duty.

Records-Nonmedical

The nonmedical documents in Respondent’s Exhibit 1 include:

The IC handbook “When Accidents Happen” directs employees to report all work-

related injuries, “[n]o matter how slight,” to the employee’s supervisor and to the health and

safety department “immediately.”  (Emphasis in original)  Claimant on November 6, 2000
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signed a form verifying that he had received a copy of the company’s health and safety

manual.

In an IC incident report form dated September 24, 2007, Claimant stated that he felt

a pain in his back and a pop in his right shoulder “3 or 4 months ago” while working as a

brake press operator and rotating and turning heavy parts and stacking them in a basket.

He stated that he did not inform anyone of the incident because he thought he had a mere

muscle strain.  In a Form AR-N he filled out on September 27, 2007, Claimant reported that

the incident occurred in July or August.
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ADJUDICATION

A. Statute of Limitations-Carpal Tunnel Syndrome (Claim No. F710094)

Respondent has contended that Claimant’s carpal tunnel syndrome claim, No.

F710094, is barred by the statute of limitations.  Claimant disputes this.

Arkansas Code Annotated Section 11-9-702(a)(1) (Repl. 2002) reads in pertinent

part:

A claim for compensation for disability on account of an injury, other than an
occupational disease and occupational infection, shall be barred unless filed
with the Workers’ Compensation Commission within two (2) years from the
date of the compensable injury.

Claimant’s carpal tunnel syndrome is a scheduled injury.  See Ark. Code Ann. § 11-

9-521(a)(1)-(2) (Repl. 2002).  This limitations provision applies to scheduled injuries.

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  The court in

Baker held that a work-related and noise-induced hearing-loss claim does not become a

compensable one until “(1) the injury develops or becomes apparent and (2) the claimant

suffers a loss in earnings on account of the injury, which loss is conclusively presumed.”

Id. (emphasis in original)  As the statute does not begin to run until both elements are met,

and due to the conclusive presumption regarding loss of earnings, “the statute of limitation

on a hearing loss claim starts to run when the hearing loss becomes apparent to the

claimant.”  Id.  In Pina v. Wal-Mart Stores, Inc., 91 Ark. App. 77, 208 S.W.3d 236 (2005),

the Arkansas Court of Appeals held that the reasoning in Baker extends to any other

scheduled injury–meaning that the statute starts to run when the injury “becomes apparent

to the claimant.”
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Claimant filed this claim on November 27, 2007, when the Commission received a

letter from his counsel requesting a hearing.  I have blue-backed this document to the

record.  No Form AR-C was ever filed.  Hence, in order to comply with the statute, the

carpal tunnel syndrome must not have been apparent to Claimant prior to November 27,

2005.

However, the evidence shows that it was apparent prior to that key date.  Claimant’s

testimony was that his carpal tunnel symptoms–numbness and pain in his wrists–began

in 2002 or 2003.  At one point in the hearing, Claimant stated that at the time he went to

Dr. Long in August 2004, he did not suspect that his job was causing his symptoms.  This

contradicts his deposition testimony, which he confirmed at the hearing, that he did in fact

harbor such suspicions.  He admitted that at the time he could not think of anything else

that would be causing it other than his job.  This is immaterial, however, because a

claimant’s awareness that the injury is causally related to his working environment is not

an element of the injury.  Pina, supra.  As related above, the carpal tunnel diagnosis was

confirmed via EMG on August 5, 2004, and Long a few days later gave him splints to wear

for the problem.  In sum, his carpal tunnel syndrome became apparent by August 2004–at

least three years before the filing of the claim.  I thus find that the statute of limitations bars

recovery for this injury.

B. Compensability-Low Back (Claim No. F710475)

Claimant has contended that he sustained a compensable injury to his low back on

June 24, 2007.  Respondent denies this.
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In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

When Claimant underwent a lumbar spine MRI on September 27, 2007, he

presented with an objective finding in the form of reversal of the lumbar lordosis at L2-3.

See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000)(straightening

of lordotic curve is an objective finding).  Moreover, the alleged low back injury clearly

caused internal or external harm to the body that required medical services.  Claimant has

undergone a regimen of treatment for his low back since the date of the alleged injury.

However, after consideration of the evidence, I find that he has not proven by a

preponderance of the evidence that his back injury occurred arose out of and in the course
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of his or her employment and was caused by a specific incident identifiable by time and

place of occurrence.  While Claimant in his contentions asserted that he injured his back

on June 24, 2007, at the hearing he denied this but gave inconsistent testimony as to

when the incident took place.  At first, he stated that it occurred in August 2007 or later.

He later stated that he at first thought he only had sore muscles, but ultimately realized

that his condition was more serious than that because the pain would not go away.  He

was unable, however, to recall how much time elapsed before he came to this realization.

Claimant admitted that he possibly discussed his back pain with Dr. Long while he was

seeking treatment for carpal tunnel syndrome; this occurred in August 2004, approximately

three years before the date he gave in his testimony.  He also admitted that in his

deposition he stated August 28, 2007 was the date of injury, and he added that he has

always felt that this is his date of injury.  The basis for this was his testimony that he

researched the last time he had been involved in manufacturing a particular part.  At the

hearing, he gave the date of this as August 24, 2007.

Even if August 28, 2007 were accepted as the alleged date of injury, the medical

records contain accounts that conflict with it.  He went to the IC medical clinic on

September 24, 2007, and according to the record of the visit, he reported having back pain

for three to four months.  When he saw Dr. Arnold on October 29, 2007, he stated that his

symptoms were six months old–which dates the onset to April 2007.  In an IC incident

report for September 24, 2007, which he admitted was filled out for the most part by him,

Claimant wrote that the alleged accident took place three or four months before–which



Duggan - F710475 & F710094 17

dates it to May or June of 2007.  In a Form AR-N that he prepared on September 27, 2007,

Claimant reported that the incident occurred in July or August.

Claimant attributed the repeated time line errors to his belief that he had to be

consistent in reporting the date–apparently without regard to the accuracy of the date.  But

even this is belied by the fact that the alleged date of injury has ranged over several

months–from April to August 2007.  He also blamed his problems in relating the date on

a faulty memory because the incident occurred “several years ago.”  However, the incident

allegedly took place less than two years ago.

Regardless of the date discrepancy, he attributed his failure to report his back

symptoms in a timely fashion to the fact that he at first thought his symptoms were only of

muscle soreness and would subside.  This conflicts with the requirement at IC, of which

Claimant was clearly aware, that he had to report any work-related injury regardless of how

slight it might be.  More importantly, this explanation does not comport with his testimony

that the alleged incident resulted in an unusual sharp stabbing pain in his back and right

shoulder that caused pain on a scale of 8/10–certainly not a run-of-the mill ache–and

continued to cause pain every day in the range of 6/10 to 7/10.  A causal relationship may

be established between an employment-related incident and a subsequent physical injury

based on the evidence that the injury manifested itself within a reasonable period of time

following the incident, so that the injury is logically attributable to the incident, where there

is no other reasonable explanation for the injury. Hall v. Pittman Construction Co., 234 Ark.

104, 357 S.W.2d 263 (1962).  But this does not come into play here because an incident

and the date thereof have not been established.
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Based upon the foregoing, I cannot credit Claimant’s testimony that he sustained an injury

by specific incident to his low back on August 28, 2007, June 24, 2007, or at any other

time.  For me to do otherwise would require that I engage in speculation and conjecture,

which I cannot do.   Speculation and conjecture cannot serve as a substitute for proof.

Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant

has not proven by a preponderance of the evidence that he sustained a compensable low

back injury.

C. Balance of the Issues

Because of the above findings, the issues of whether Claimant’s carpal tunnel

syndrome is compensable and whether he is entitled to reasonable and necessary medical

treatment of his back and the carpal tunnel syndrome are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, Claimant’s

claims must be, and hereby are, denied and dismissed.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


