
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F804641 

JOAN DRIVER, Employee  CLAIMANT

FAYETTEVILLE SCHOOL DISTRICT, Employer  RESPONDENT

RISK MANAGEMENT RESOURCES, Carrier RESPONDENT

OPINION FILED JUNE 24, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ADRIENNE KINCAID MURPHY, Attorney, Fayetteville, Arkansas.

Respondents represented by CONSTANCE G. CLARK, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On May 27, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 15, 2009, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on May 9,

2008.

3.   The claimant was earning an average weekly wage of $241.00 which would

entitle her to compensation at the rate of $161.00 per week for total disability benefits and

$154.00 for permanent partial disability benefits.

4.   Respondents previously paid temporary total disability from May 23, 2008

through July 17, 2008, and medical through September 22, 2008.

At the pre-hearing conference the parties agreed to litigate the following issues:



2Driver (F804641)

1.   Compensability of injury to claimant’s lumbar spine on May 9, 2008.

2.   Temporary total disability benefits.

3.   Related medical.

4.   Attorney fee.

The claimant contends she is entitled to additional medical treatment for the injury

she sustained to her lumbar spine in the course and scope of employment while working

for the Fayetteville School District on May 9, 2008.  Additionally, claimant contends she

is entitled to additional temporary total disability benefits as she is still within her healing

period and has not reached maximum medical improvement. 

The respondent’s contentions are set forth in its pre-hearing questionnaire and

attached to the pre-hearing order as Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 15, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her back in the form of an aggravation of a pre-

existing condition.

3.   Respondent is liable for payment of all unpaid reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury.  This

includes, but is not limited to, medical treatment provided by Dr. Knox and Dr. Nasr.  
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4.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary total disability benefits beginning July 18, 2008 and

continuing through a date yet to be determined.

5.   Respondent is not entitled to a credit for social security disability benefits

received by the claimant or for medical benefits paid by Medicare.

6.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 52-year-old woman with an extensive history of pre-existing

physical problems.  These medical conditions have included shoulder surgery, six knee

surgeries, and bilateral carpal tunnel release.  In addition, the claimant suffers from

connective tissue disease which resulted in her filing for and receiving social security

disability benefits in 1990 which were retroactive to 1988.  Claimant currently receives

$1,179.00 per month in social security disability benefits.

Claimant’s physical problems have also included her cervical spine.  Claimant has

undergone three separate surgical procedures on her cervical spine which were performed

by Dr. Knox in 1994, 1995, and 1996.   

In addition, claimant has been evaluated by Dr. Knox for complaints of low back

pain which at times has radiated into one or both of her lower extremities.  Claimant was

diagnosed as suffering from lumbar degenerative scoliosis and she has undergone

periodic evaluations from Dr. Knox for those complaints.  Also, claimant has received

prescription medication from Dr. Furlow for her continuing low back complaints.

Because the claimant was receiving social security disability benefits, she was

limited in the amount of wages she could earn on a monthly basis.  As a result, claimant

chose to work as a substitute teacher for the respondent beginning in 2002.  Claimant is



4Driver (F804641)

also an RN and she also worked for the respondent as a substitute nurse.  

Claimant testified that on Friday, May 9, 2008, she was working as a substitute

teacher for the respondent.  As she was walking through the classroom her foot hit a

powdery substance causing her right foot to slide forward and she “wretched my backside

to the right.”  Claimant testified that she had immediate severe pain radiating down her

right leg and had to have help getting to her desk.  

Claimant testified that she did not report the incident to the main school office, but

did report it to the substitute coordinator and to the school nurse.  Claimant testified that

she worked for one additional school period which lasted about an hour before leaving and

contacting Dr. Furlow’s office.  Claimant went to Dr. Furlow’s office where she was given

an injection.  

On Monday, May 12, 2008, claimant reported the incident to the respondent and

was referred to Dr. Berestnev.  Dr. Berestnev treated claimant on May 12  with an injection,

stretching exercises, and a work restriction of no pushing or pulling more than 20 pounds.

On May 16, 2008, Dr. Berestnev ordered an MRI scan and lowered the claimant’s weight

restriction to 10 pounds.  The claimant underwent the lumbar MRI scan on May 16, 2008

which was read by Dr. McAllister and compared to a prior study of March 3, 2006 as

showing “no significant interval progression.”   

In a report dated May 20, 2008, Dr. Berestnev noted that the claimant indicated that

she was feeling better.  Dr. Berestnev released claimant to return to her regular work

duties and indicated that she should consult with Dr. Knox for future management of her

condition.

Claimant testified that she returned to work for the respondent as a substitute nurse

on May 21, 2008.  Claimant testified that she developed additional back pain after getting

on her hands and knees in order to find and pick up a pill which had been dropped by a

student.  Claimant also testified that she was scheduled to travel to another school
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immediately after that incident and when she got in her car and reached over to set her

bag down she felt additional pain in her back.  Claimant testified that she contacted her

workers’ compensation case manager and was sent back to Dr. Berestnev for an additional

evaluation.  Dr. Berestnev’s medical report of that date corroborates claimant’s testimony

and notes that claimant was having significant back pain with radiation down her right leg.

Dr. Berestnev treated claimant with medication and referred her to Dr. Knox.

On May 29, 2008 the claimant was evaluated by Dr. Knox’s nurse practitioner, Tara

White.  White ordered lumbar spine x-rays and indicated that those x-rays when compared

with previous x-rays did not reveal any significant difference.  Her physical examination

of the claimant did reveal spasms in the paralumbar spine.  White recommended treatment

in the form of an evaluation by Total Spine, the use of a TENS unit, the use of a home

back brace, and she took claimant off work until she could be evaluated by Dr. Knox.

Dr. Knox’s medical report of July 15, 2008 indicates that claimant’s condition was

improving with physical therapy.  He also indicated that claimant was continuing to take

her medication and use her back brace.

Subsequent medical reports from Dr. Knox indicate that claimant is unable to work

and that she continues to have complaints of pain following the work-related injuries.  In

a report dated February 26, 2009, Dr. Knox noted that x-rays taken that day revealed a

progression of the scoliosis when compared to x-rays performed several years ago.  It was

Dr. Knox’s opinion that the work-related exacerbation was the cause of her need for

medical treatment.  Dr. Knox indicated that the claimant should consider surgical

stabilization and he referred her to Dr. Nasr for an evaluation.  

Claimant was initially evaluated by Dr. Nasr on March 20, 2009.  In his report of that

date he notes that claimant’s scoliosis has been progressive and that her MRI scan

reveals disc herniations at the L5-S1 and L4-5 levels.  Dr. Nasr indicates that he and the

claimant discussed potential interventions which would require both decompression and
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stabilization of her scoliotic curvature.  He indicated that claimant should return for a

follow-up visit in six months.

The respondent originally accepted as compensable an injury on May 9, 2008.

Respondent paid claimant temporary total disability benefits from May 23, 2008 through

July 17, 2008, and paid for medical benefits through September 22, 2008.  However,

respondent subsequently controverted benefits and claimant filed this claim.

ADJUDICATION

There is no question that the claimant in this case suffered from significant lumbar

spine problems prior to May 9, 2008.  Claimant had been diagnosed as suffering from

progressive scoliosis and she was receiving periodic evaluations by Dr. Knox who was

treating claimant conservatively with the hope that surgical intervention could be avoided

in the future. 

Even though the claimant suffered from a pre-existing condition, it is well settled

that an employer takes an employee as he finds him.  Smith-Blair, Inc. v. Jones, 11 Ark.

App. 273, 72 S.W. 3d 560 (2002).  Aggravations of pre-existing conditions are

compensable if the requirements for compensability are satisfied.  Since an aggravation

is a new injury with an independent cause, an aggravation must meet the requirements for

a compensable injury.  Smith-Blair, Inc. v. Jones, supra.  

In this particular case, claimant attributes her problems to the incident which

occurred on May 9, 2008.  In order to be entitled to benefits the claimant has the burden

of proving (1) that she suffered an injury arising out of and in the course of her

employment; (2) that the injury was caused by a specific incident; (3) that the injury caused

internal or external physical harm to her body; (4) that the injury is supported by objective

findings; and (5) that the injury was the major cause of the disability or need for medical

treatment.  A.C.A. §11-9-102(4)(A)(i).
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury in the form of an

aggravation of her pre-existing spinal condition.

First, I find that claimant has met her burden of proving by a preponderance of the

evidence that she suffered an injury which arose out of and in the course of her

employment and that the injury was caused by a specific incident identifiable by time and

place of occurrence.  Here, claimant testified that she injured her back when she slipped

while walking through a classroom.  Claimant testified that she had immediate severe pain

in her back which radiated down her right leg and that she had to have help getting back

to her desk.  Although claimant did not report the incident to the main school office that

day, claimant did testify that she reported the incident to the substitute coordinator and to

the school nurse.

This incident occurred on a Friday and on Monday claimant did report the incident

to the respondent and was sent to Dr. Berestnev for medical treatment.  The medical

reports from Dr. Berestnev as well as the other medical providers in this case contain a

history of injury consistent with claimant’s testimony.

In short, I find claimant’s testimony regarding the circumstances of her injury to be

credible. 

With regard to the issue of a causal connection between claimant’s subsequent

problems and the incident on May 9, 2008, I believe it is important to note that claimant

was evaluated by Dr. Furlow on May 8, 2008, the day before her injury.  Dr. Furlow’s

medical report of that date indicates that claimant was there for a follow up for her back

pain.  He noted that claimant was doing much better and he refilled claimant’s regular pain

medications.  He also noted that claimant should return to Dr. Knox for her follow up

evaluations.  Specifically, Dr. Furlow noted that there was nothing operable on her back
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at that time.

Dr. Furlow’s medical records indicate that on May 9, 2008, the claimant had

telephoned his office indicating that she had “threw out her back.”  Although claimant was

not specifically evaluated by Dr. Furlow that day, she was given an injection by Dr.

Furlow’s nurse.

I also believe it is important to note that the treating physicians in this case have

opined that a causal relationship exists between the claimant’s subsequent back problems

and the incidents with respondent.  Dr. Berestnev’s medical reports indicate that he

attributed claimant’s complaints to the incident which occurred with respondent on May 9,

2008 and again on May 20, 2008.

More importantly, Dr. Luke Knox has opined that in his opinion claimant’s current

complaints are causally related to an aggravation of her pre-existing low back condition.

Dr. Knox has treated claimant since at least 1994 for various spine complaints including

her lumbar spine.  Even though claimant suffered from a pre-existing progressive scoliosis,

it was Dr. Knox’s opinion that claimant’s pre-existing condition was aggravated by the

injury with respondent.  Dr. Knox expressed this opinion in written reports and in his

deposition.  Dr. Knox testified at his deposition that his opinion regarding causation is

based upon his recollection that the claimant’s condition was basically stable prior to May

9, 2008.  However, between May 9, 2008 and February 2009 there was a significant

progression in the claimant’s scoliosis.  Dr. Knox’s recollection that claimant’s condition

was basically stable prior to May 9, 2008 is confirmed by the remaining evidence.  As

previously noted, claimant was evaluated by Dr. Furlow on May 8, 2008 and he noted that

claimant was doing much better with nothing operable on her back at that time.  After

claimant reported the incident to respondent and she was sent to Dr. Berestnev, Dr.

Berestnev ordered an MRI scan.  That MRI scan was read by Dr. McAllister on May 16,

2008.  Dr. McAllister states in his report of that date that he had read the claimant’s MRI
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scan and compared it to a prior study of March 3, 2006 and that comparison had revealed

“no significant interval progression.”   Likewise, claimant was evaluated by Tara White, Dr.

Knox’s nurse practitioner, on May 29, 2008.  White ordered lumbar spine x-rays that day

and compared them with previous x-rays.  She indicated that that comparison revealed no

significant difference.

However, when Dr. Knox took additional x-rays on February 26, 2009, those x-rays

showed a progression of the scoliosis when compared to prior x-rays.  It was the opinion

of Dr. Knox that this progression was directly attributable to claimant’s work-related injury

and caused her need for medical treatment.

In addition, Dr. Nasr was of the opinion that claimant’s work related injury

aggravated her pre-existing scoliosis.  In his report of March 20, 2009, Dr. Nasr indicated

“I feel that she probably has a long-standing scoliosis with some chronic changes in her

back but her slip and fall at work likely exacerbated her chronic condition.”  

At respondent’s request claimant was evaluated by Dr. Adametz on May 5, 2009.

Although Dr. Adametz disagreed with the opinion that claimant’s scoliosis was aggravated

by her work related injuries, Dr. Adametz did believe that those incidents aggravated her

lumbar spine problem with regard to bulging and protruding discs and that those injuries

were the major cause of the treatment which she had received.

The incident of May the 9 and May 21, 2008 probably did
exacerbate her lumbar spine problem with the bulging and
somewhat protruding discs that she has there.

Based upon the foregoing evidence, particularly the opinions of Drs. Knox and Nasr,

I find that claimant has met her burden of proving by a preponderance of the evidence that

she suffered an injury which arose out of and in the course of her employment with

respondent and that the injury was caused by a specific incident identifiable by time and

place of occurrence.
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I also find that claimant has met her burden of proving by a preponderance of the

evidence that the injury is supported by objective medical findings.  As previously noted,

all of the physicians are in agreement that claimant’s scoliosis has progressed.  Dr. Nasr

in his report of March 20, 2009 specifically states that he has measured the progression

of claimant’s scoliosis and that it is currently 29 degrees greater than it was five years ago.

However, Dr. Nasr did not indicate that that progression had occurred prior to May 9, 2008

or that it was attributable to a natural progression of her scoliosis.  To the contrary, as

previously noted, Dr. Nasr was of the opinion that claimant had longstanding scoliosis that

was aggravated by the slip and fall at work.

Significantly, as also previously noted, claimant underwent an MRI scan which was

read by Dr. McAllister on May 16, 2008 as showing no significant interval progression

since March 3, 2006.  In addition, Tara White, Dr. Knox’s nurse practitioner, ordered x-rays

on May 29, 2008 and indicated that when compared to previous x-rays they did not reveal

any significant difference.  On the other hand, x-rays taken on February 26, 2009 did show

a significant progression of the claimant’s pre-existing scoliosis.  According to Dr. Knox’s

opinion this progression is the result of an aggravation of claimant’s pre-existing condition.

Furthermore, when claimant was evaluated by White on May 29, 2008, she

observed spasms in the paralumbar spine.  Spasms are considered objective findings.

Accordingly, I find that claimant has met her burden of proving by a preponderance

of the evidence that there are objective findings establishing an injury.  Here, according

to the medical reports claimant’s condition was basically stable on May 8, 2008, the day

before her injury.  Even after her slip and fall immediate objective tests did not show any

significant progression.  The progression did not appear until February 26, 2009.

According to Dr. Knox this progression is causally related to the claimant’s work-related

injury.  Based upon this evidence, I find that claimant has met her burden of proof.  

Finally, I find that claimant has met her burden of proving by a preponderance of
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the evidence that her injury was the major cause of her disability or need for medical

treatment.  The medical reports reflect that claimant has been in need of medical treatment

which she has received from Drs. Berestnev, Knox, and Nasr.  Claimant is currently under

the care of Dr. Nasr with a follow-up appointment scheduled six months after March 2009.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered a compensable injury in the form of an aggravation of her

pre-existing condition.  While claimant obviously suffered from significant lumbar spine

problems prior to May 9, 2008, the evidence indicates that that pre-existing condition was

aggravated by the slip and fall which occurred on May 9, 2008.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable back injury.  This includes but is not

limited to medical treatment provided by Dr. Knox and Dr. Nasr.  

Claimant contends that as a result of her compensable injury she is entitled to

temporary total disability benefits.  The parties have stipulated that claimant was paid

temporary total disability benefits from May 23, 2008 through July 17, 2008.  In order to

be entitled to temporary total disability benefits claimant has the burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

I find that claimant has met her burden of proving by a preponderance of the

evidence that she has remained within her healing period for her compensable injury.

Subsequent to July 17, 2008, the claimant remained under the care of Dr. Berestnev and

she subsequently came under the care of Dr. Knox and Dr. Nasr.

I also find that claimant has suffered a total incapacity to earn wages.  At the time

of her initial evaluation by Tara White, White took claimant off work until she could be

evaluated by Dr. Knox on July 15, 2008.  There is no indication that Dr. Knox returned
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claimant to work as of July 15, 2008.  A form from Dr. Knox’s office dated August 21, 2008

did indicate that claimant could return to light duty work as of that date.  However, Dr. Knox

subsequently indicated that this was incorrect and that claimant was totally disabled from

working due to her work-related injury.  Dr. Knox reiterated that opinion in reports of

September 4, 2008; September 11, 2008; December 8, 2008; February 26, 2009; and in

his deposition of April 10, 2009.

Based upon the foregoing evidence, I find that claimant has remained within her

healing period and that she has suffered a total incapacity to earn wages since July 18,

2008.  Therefore, she is entitled to temporary total disability benefits beginning on July 18,

2008 and continuing through a date yet to be determined.

Finally, pursuant to A.C.A. §11-9-411, the respondent requests a credit for disability

and medical benefits paid to the claimant.  As previously noted, claimant has been

receiving social security disability benefits since 1998 and in addition she testified that

some of her medical bills have been paid by Medicare.

A.C.A. §11-9-411(A) provides as follows:

Any benefits payable to an injured worker under this
chapter shall be reduced in an amount equal to,
dollar-for-dollar, the amount of benefits the injured
worker has previously received for the same medical
services or period of disability, whether those benefits
were paid under a group health care service plan of
whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health,
or accident and health policy, a self-insured employee
health or welfare benefit plan, or a group hospital or
medical service contract.  

Notably, neither social security disability benefits nor Medicare benefits are listed

in A.C.A. §11-9-411(A).  Unless those payments are specifically included in subsection

411, a credit for an offset may not be claimed.  In Dollarway School District v. Lovelace,

90 Ark. App. 145, 204 S.W. 3d 64 (2005), the Arkansas Court of Appeals denied
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respondent an offset against life insurance proceeds because A.C.A. §11-9-411(A) made

no mention of life insurance, death or dependency benefits.  Similarly, in Boyette v.

ConAgra Poultry Company, Full Commission Opinion filed January 19, 2007 (F310205),

the Full Commission denied respondent’s request for an offset for medical benefits paid

by the Veterans Administration because Veterans Administration benefits are not included

in A.C.A. §11-9-411(A).

In this particular case, A.C.A. §11-9-411(A) does not provide a credit or offset for

social security disability benefits or medical benefits paid by Medicare.  Furthermore, it

should be noted that at the time of the claimant’s compensable injury she was already

drawing social security disability benefits.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury in the form of an aggravation of her pre-existing

condition while employed by the respondent.  Respondent is liable for payment of all

reasonable and necessary medical treatment provided in connection with claimant’s

compensable injury.  Claimant is entitled to temporary total disability benefits beginning

July 18, 2008 and continuing through a date yet to be determined.  Respondent has

controverted claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award
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shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $412.50.

IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


