
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F707170 & F802412

MARJORIE DOSS,
EMPLOYEE CLAIMANT

AMERICAN FUEL CELL &
COATED FABRICS,
SELF-INSURED EMPLOYER RESPONDENT

CROCKETT ADJUSTMENT, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 3, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE KENNETH A. HARPER, 
Attorney at Law, Monticello, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 12, 2009, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on January 6, 2009.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of the Prehearing Order was

made Commission’s Exhibit No. 1 to the record.

The following stipulations were submitted by the

parties in the Prehearing Order or at the start of the

hearing and are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has

jurisdiction of these claims.

2. The claimant was an employee on June 1, 2006, the

date which she contends that she sustained a

compensable neck injury.

3. The claimant sustained a compensable low back

injury on June 26, 2007.

4. Medical benefits, temporary total disability and

some permanent impairment have been paid on the

low back injury.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited during the

course of the hearing to the following:

1. Compensability of cervical condition.

2. TTD.  (Reserved)

3. Medical expenses past and future for the neck.

4. Attorney’s fees.

5. Any unpaid controverted benefits for the

claimant’s compensable low back injury, if any. 

(Reserved)

The record consists of the March 12, 2009 hearing

transcript and the exhibits contained therein.
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DISCUSSION

     The claimant contends that she sustained a work-related

neck injury on June 8, 2006, while working as a fuel cell

builder for the respondent.  The claimant testified that the

fuel cells are on a long rod, and in order to apply material

to the cells, she had to reach above her head and come down

with a pulling motion.  (T. 6) The claimant testified on

direct examination that she felt a sensation like a cringe

from the top of her right arm into her neck as she was

pulling down on a fuel cell to apply material.  (T. 8)

The claimant and her supervisor, Carolyn Farrington,

completed incident reports on June 1, 2006.  (R. Exh. 1 and

2) The claimant did not seek immediate medical treatment at

the respondents’ expense.  The claimant testified that she

was intimidated because Scott Bryce, the Safety Officer,

told her that she would lose her job if she asked to go to

the doctor.  (T. 12) Scott Bryce was present at the hearing

but did not testify. 

The claimant testified on direct examination that she

continued thereafter to experience problems in her neck and

shoulder.  (T. 12-13) The claimant testified that she first

went to a doctor in the last part of November or the first

part of December, when she saw Dr. Lynn May.  (T. 12) The
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claimant testified that she put Dr. May’s treatment and an

MRI on group insurance.  (T. 30) The claimant testified that

she also received AFLAC benefits while she was off work. 

(T. 17)

On cross-examination, the claimant testified that when

she pulled on the fuel cell, the pain was directly in her

arm at the time, and she did not know that she had hurt her

neck until Dr. May told her that the injury was in her neck. 

(T. 34)

The claimant came under the care of Dr. John Alexander

following an admittedly compensable low back injury

sustained on June 26, 2007.  (Comm. Exh. 1 p. 1) The

claimant was also treated by Dr. Jay Lipke beginning on

August 14, 2007.  (C. Exh. 1 p. 10) The claimant testified

that she told Dr. Alexander about both her lower back

problem and about her cervical area.  (T. 15)

The only cervical MRI report offered into the hearing

record was performed on July 7, 2008, over two years after

the alleged neck injury at issue.  The clinical indication

for that 2008 cervical MRI was reported to be neck pain with

radiculopathy extending into both shoulders. (C. Exh. 1 p.

42) The 2008 MRI report documents a C6-7 extruded disk

causing mild caudal migration with effacement of the thecal
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sac, mild canal stenosis, and mild cord compression along

the right side.  The 2008 MRI report states that the C6-7

abnormality was also indicated on the report of an MRI

previously performed at Magnolia Hospital on November 13,

2006.  (C. Exh. 1 p. 42-43)       

The respondents have denied liability for the

claimant’s alleged June 1, 2006, neck injury. (Comm. Exh. 1

p. 2)  To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, the 2008 MRI report in the record

indicates that the claimant did in fact have a cervical MRI

performed on November 13, 2006, during the time period that
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the claimant testified that she was treating with Dr. May. 

The 2008 MRI report also indicates that the claimant did in

fact have the same abnormalities in 2008 as on November 13,

2006, i.e., a C6-7 extruded disc causing mild cord

compression.  (C. Exh. 1 p. 42-43)   

However, for the following reasons, the claimant has

failed to persuade me by a preponderance of the credible

evidence that she sustained either the extruded disk, the

spinal cord compression, or any other type of cervical/neck

injury as a result of the pulling incident which occurred on

June 1, 2006, as she contends.  First, as documented above,

the claimant’s testimony is not consistent on whether she

did or did not experienced neck symptoms, in addition to arm

symptoms, on June 1, 2006.  On direct examination, she

described immediate symptoms from her right arm to her neck

area and testified that she continued to have problems after

June 1, 2006, in the neck and shoulder.  (T. 8 and 12-13) On

cross-examination, however, the claimant testified that she

did not even know that she had injured her neck on June 1,

2006, and that she did not know that she hurt her neck until

Dr. May told her.  (T. 26 and 34)

Second, to the extent that the claimant testified that

her contention of a neck injury is based on Dr. May’s
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conclusions, I note that the claimant has not offered into

evidence any reports or opinions from Dr. May or the MRI

which Dr. May ordered.  Third, although the claimant

testified that she experienced ongoing shoulder and neck

problems after June 1, 2006, the claimant’s supervisor,

Carolyn Farrington, whom the claimant called as a hearing

witness, testified that the claimant never complained about

her neck to Ms. Farrington at any time while Ms. Farrington

was the claimant’s supervisor.  (T. 38)

Fourth, to the extent that the claimant testified that

the incident reports in the record contain an error in

stating that her symptoms on June 1, 2006, were in the left

arm, rather than the right arm, Ms. Farrington’s credibly

testified that the claimant told Ms. Farrington on June 1,

2006 that the reported injury involved the left arm, and

that it is not possible that Ms. Farrington mistakenly

checked left instead of right.  (T. 37 and 38)

Fifth, to the extent that the claimant testified that

she was in fact telling Dr. Alexander about neck problems,

in addition to low back problems in 2007, I note that Dr.

Alexander’s five reports between June 27, 2007 and July 24,

2007, are all silent regarding the claimant’s arms, neck,

shoulders and cervical area except his July 16, 2007 report
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which specifically states that the claimant has had no pain

in her neck or shoulders.  (C. Exh. 1 p. 1-6)

Sixth, although the claimant testified at the hearing

to ongoing symptoms after June 1, 2006, Dr. Lipke took a

history of low back and neck symptoms on August 14, 2007,

which he recorded as similar to symptoms a year earlier.  

In summary, while the claimant has established that she

experienced some sort of abnormal sensation at work on June

1, 2006, I am simply unable to conclude from the conflicting

evidence in the record whether the sensation occurred in her

right arm, in her left arm, in her neck, in her shoulder or

in some combination thereof.  Since I find that the

claimant’s testimony is not believable, and since the

claimant did not put Dr. May’s reports into evidence, I am

also unable to determine on this record whether the claimant

was experiencing the same symptoms or a new set of unrelated

symptoms when she saw Dr. May in November of 2006 and

underwent a cervical MRI.  I do not know on this record what

medical conclusions that Dr. May reached if/when Dr. May

reviewed the 2006 MRI, and no physician has rendered an

opinion on whether the abnormalities indicated in either the

2006 MRI or the 2008 MRI are causally related to the

sensation that the claimant felt at work on June 1, 2006. 
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As discussed above, neither Dr. Alexander or Dr. Lipke have

attributed the claimant’s medical problems in 2007 to any

incident in 2006, and Dr. Alexander indicated that the

claimant was not having any neck complaints when Dr.

Alexander saw the claimant on July 16, 2007.

On this record, the claimant has failed to establish by

a preponderance of the credible evidence that she sustained

a neck injury at work on June 1, 2006.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of these claims.

2. The claimant was an employee on June 1, 2006, the

date which she contends that she sustained a

compensable neck injury.

3. The claimant sustained a compensable low back

injury on June 26, 2007.

4. Medical benefits, temporary total disability and

some permanent impairment have been paid on the

low back injury.

5. The claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable neck injury on June 1, 2006.
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ORDER

For the reasons discussed herein, the claim at issue

for an alleged work-related neck injury on June 1, 2006,

must be, and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


