
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F801212 (09/17/91)

JAMES D. DONAHOO, EMPLOYEE   CLAIMANT

ECONOMY FIRE & CASUALTY CO., EMPLOYER         RESPONDENT

AMERICAN MOTORIST INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED MARCH 25, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 25, 2009,
at Little Rock, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE MICHAEL C. STILES, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim on the Motion to Dismiss With

Prejudice filed herein by the respondents.  On February 23,2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The claimant

failed to respond to the notice of the scheduled pre-hearing conference, which was mailed

certified return receipt requested nor was the claimant available for the February 23, 2009, pre-

hearing teleconference.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit.  Additionally, comprising the record in this claim is the Motion To Dismiss

With Prejudice and Brief in Support of same, along with the January 25, 2008, Form AR-C of the

claimant which was filed with the Arkansas Workers’ Compensation Commission on February 6,
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2008.

DISCUSSION

James D. Donahoo, with a date of birth of June 14, 1954, filed a Form AR-C, Claim for

Compensation, with the Arkansas Workers’ Compensation Commission, asserting a claim for

workers’ compensation benefits as a result hepatitis C which “cause unknown liver failure”.  The

Form AR-C, Claim For Compensation, reflects the place of accident as Thailand with a date of

injury as “01-01-1990s”.  In his claim, claimant identified the workers’ compensation benefits

being sough as additional temporary total, additional temporary partial disability, additional

permanent partial, additional medical expenses, rehabilitation and attorney fees. 

Following the filing of the Form AR-C, Claim For Compensation, by the claimant,

respondents submitted a March 5, 2008, Workers’ Compensation - First Report of Injury or

Illness, Form 1A-1, which was received by the Arkansas Workers’ Compensation Commission on

March 5, 2008.  The First Report of Injury or Illness, Form 1A-1, reflects that the claimant was

employed as a regional manager.  The document also reflects a date of injury of September 17,

1991; that the employer was notified on October 14, 1991; identified the type of injury as

Hepatitis; and that the department or location where the accident or illness exposure occurred was

Bangkok.  The March 5, 2008, First Report of Injury or Illness provides a description of the

sequence of events surrounding the claim: “on a corporate physical, it showed the employee had

come down with hepatitis”.  Finally, the March 5, 2008, First Report of Injury or Illness, reflects

the claimant’s claim was a “no lost time” and that he had received medical treatment under the

care of Dr. Barry Thompson and Ashley Memorial Hospital, both located in Crossett, Arkansas.

On March 5, 2008, respondents filed with the Arkansas Workers’ Compensation
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Commission an Employer’s Intent To Accept or Controvert Claim, Form AR-2, which reflected

that the claimant’s claim was being controverted because the Statute of Limitations had run.

On December 18, 2008, respondents filed the present Motion to Dismiss with Prejudice

and Brief is support of same, which was forwarded to the claimant on December 17, 2008, at his

195 Gaddis Beach Drive, Titius, Alabama residence.  The Motion recites a history of the present

claim, to include the position of respondents that, in addition to having paid all benefits to which

the claimant was entitled, the statute of limitations barred any claim for additional benefits,

pursuant to Ark. Code Ann. §11-9-702 (b).  Respondents argue that on March 17, 2008,

Interrogatories and a medical authorization were forwarded to the claimant, however the claimant

failed to respond.  Further, that to date the claimant has not responded to the afore discovery

requests. Respondents argue that since filing the February 6, 2008, Form AR-C, the claimant has

taken on action to pursue his claim.

The Commission’s file reflects that on or about December 22, 2008, Mrs. Dunahoo called

the office of the Clerk of the Commission to relay that her husband, the claimant, had recently

passed died.  Further, Mrs. Donahoo requested that any letters be sent to her at the address, 111

B. Street N.W., Brainerd, MN., 56410.  

In correspondence of January 20, 2009, by certified mail, return receipt requested, notice

of the Motion to Dismiss with Prejudice was forwarded to the claimant, along with a

Questionnaire, and direction that a response be submitted to the Arkansas Workers’

Compensation Commission no later then February 6, 2009.  The correspondence further noted the

scheduling of a February 23, 2009, 12:00 p.m. telephone conference in the claim.  The neither the

claimant or his representative responded to the afore correspondence from the Commission.
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The Return Receipt Requested reflects that the January 20, 2009, certified letter from the

Commission was received at the Brainerd, MN, address on January 24, 2009.   Further, efforts to

reach the widow of the claimant at the time designated for the February 23, 2009, pre-hearing

teleconference were unsuccessful and resulted in the entry of the February 23, 2009, Pre-hearing

Order and Hearing Notice scheduling the March 25, 2009, hearing.  At the time designated for the

March 25, 2009, hearing the docket was sounded and claimant failed to appear.

Ark. Code Ann. §11-9-102 (9)(D), provides that any reference to employee who has been

injured, when that employee is dead, shall also include his or her legal representative, dependent,

and other person to whom compensation may be payable.  In his January 25, 2008, Claim For

Compensation, Form AR-C, the claimant identified the same as a claim for “additional benefits”.

In their Motion To Dismiss With Prejudice, in addition to the Statute of Limitations as a bar,

respondents asserted that the claimant had been paid all benefits to which he was entitled .  

Ark. Code Ann. §11-9-702(d) provides, in pertinent part:

If, within six (6) months after the filing of a claim for additional 
compensation, no bona fide request for a hearing has been made
with respect to the claim, the claim may, upon motion and after 
hearing, if necessary, be dismissed . . . .

Rule 099.13 of the Arkansas Workers’ Compensation Commission provides, in pertinent part:

Upon meritorious application to the Commission from either party 
in an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon 
reasonable notice to all parties, enter an Order dismissing the claim
for want of prosecution.

In the instant claim, there is no evidence in the record to reflect that the claimant has taken any

action or made any effort to pursue the claim for benefits identified in the January 15, 2008, Claim
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For Compensation, Form AR-C.  It is undisputed that more than six (6) months have elapsed

since the filing of the afore.  Further, the evidence preponderates that the receipt of the January

20, 2009, certified notice of the Motion To Dismiss for Want of Prosecution and scheduling of

the February 23, 2009, pre-hearing teleconference was received at the residence furnished by the

claimant.  There has been no response from the claimant to the afore.  According, the evidence

preponderates that this claim for additional benefits should be dismissed for want of prosecution

pursuant to Ark. Code Ann. §11-9-702 (d) and Rule 099.13 of the Arkansas Workers’

Compensation.

The pleadings of respondents reflect that the claimant was paid all benefits to which he

was entitled.  There is no evidence in the record to reflect what benefits were paid in this claim by

the respondents or the last date of payment.  While the preliminary ruling following the hearing

recited that the claim would be dismissed with prejudice, the same is herein reconsidered.  The

evidence preponderates that the claimant has not pursued his claim since the filing of the January

25, 2008, Claim For Compensation, Form AR-C.  Further, there is no evidence that the claimant

has requested a hearing in the claim within the six (6) month since the filing of the Form AR-C. 

This Claim as filed herein by the claimant for additional benefits is respectfully dismissed without

prejudice, pursuant to Ark. Code Ann. §11-9-702(d) and Rule 099.13 of the Arkansas Workers’

Compensation Commission.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

  


