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CLAIM NO. F801123

TROY DODD CLAIMANT

A K GILLIS & SONS, INC. RESPONDENT

ZURICH AMERICAN INS. CO. RESPONDENT
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OPINION FILED MARCH 3, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by ERIC NEWKIRK, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On December 4, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on March 27, 2009, and a pre-hearing order was filed on

March 27, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 14, 2007, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$502 for temporary total disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injury.

2. Claimant’s entitlement to temporary total disability.

3. Claimant’s entitlement to additional medical treatment.

4. Attorney’s fees.

5. Alternatively, respondents argue notice defense in that

they allege notice was not given until February 4, 2008.

Claimant’s contentions are:

“Claimant contends that he sustained a
compensable hernia injury.”

Respondents’ contentions are:

“The respondents contend that the claimant
cannot meet the requirements of Arkansas Code
Annotated §11-9-523 in establishing a
compensable hernia injury.  Specifically, the
claimant cannot even define with any
specificity the date of the alleged injury and
cannot meet any single element of the five
pre-requisites set forth at Arkansas Code
Annotated §11-9-523.  By way of alternative
defense, in the event compensability is
somehow established, the respondents plead an
offset for any group health payments of any
kind which may have been made to or on behalf
of the claimant.  Additionally, respondents
plead an offset for any unemployment benefits
paid to or on behalf of the claimant.
Finally, claimant has asserted in his proposed
stipulations that he had sustained a prior low
back injury, but the respondents contend that
they have no such information concerning any
such low back injury.  Thus, if a low back
injury is at all an issue, respondents contend
claimant cannot establish compensability in
that regard.  The respondents reserve the
right to amend their contentions and position
in all respects after additional discovery has
been completed.”
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The claimant in this matter is a fifty-eight-year-old male.

He worked as a heavy equipment operator for the respondents.  At

the hearing the claimant testified that on June 14, 2007, the

following occurred, “Well I went to get up on the bulldozer, and

there’s a grab handle up on the side of the hood and it’s the only

way you can get up on it, and I reached to grab the grab handle to

pull myself up on the side of the dozer.  At that time I felt a

sting in my lower stomach.  I didn’t know what happened.  I

presumed that I  had pulled something, but I wasn’t aware of what

happened.”  The claimant later testified,

“Q. What happened next?  After you felt the
sting, what happened next?

A. Well, I went ahead and got on the dozer.
And in a little bit, the supervisor on the job
came around.  And I got off the dozer and told
him, you know, what had happened, what I felt.
And he asked me what I thought it was, and I
said, I don't know, it's just a sting in my
lower stomach.

Q. Who was the supervisor?

A. Bubba Lewis.

Q. Was he a foreman, or what capacity was he
in?

A. He's the job supervisor.

The claimant testified that he sought medical treatment the

following day and medical records indicate that on June 15, 2007,

the claimant was seen at Pro Med.  Progress notes from that day

indicate that the claimant gave a history of knot in groin area two

weeks and he was diagnosed with a bilateral inguinal hernias.  The
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medical note from Pro Med makes no reference to the claimant being

injured while at work or injured while mounting a bulldozer.

On August 21, 2007, the claimant was seen at Sparks Regional

Medical Center for a chief complaint of bilateral inguinal hernias.

After careful review of this report, I find no indication of the

claimant giving a history of any type of work place injury or

injury while mounting a bulldozer.

On September 6, 2007, the claimant was admitted to Sparks

regional Medical Center and had a bilateral inguinal herniorrhaphy

procedure performed by Dr. Amanda Chisum-Price.

The claimant also testified at the hearing that his health

insurance denied payment of medical bills related to his hernia

surgery.  Once that payment was denied, he contacted Bubba Lewis

again regarding his alleged work-related accident.  The following

exchange occurred in regards to that interaction on cross

examination of the claimant:

“Q. Did you and Bubba discuss the purported
incident ever again after that day that you
allegedly told him?

A. Yes, sir.

Q. When did you next discuss it?

A. When I turned it in to my insurance and
they denied payment on it.

Q. Once you were denied payment is whenever
you called him again?

A. Yes, sir.

Q. Is that because you wanted to have some
avenue Of payment for your treatment?
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A. Well, Bubba had told me that it was -- he
was involved because he was supposed to have
took me to the emergency room at that time
when I reported the accident.  And he failed
to do so, and it would interfere with
something going on in the office with him.
And he said it was just something that he
should have done but it didn't take place.
And I told him then that I would have to turn
it over to workmen's comp since the insurance
denied payment on it, and he said for me to do
whatever I had to do, that he could cover
himself in the office.

Q. But from your recollection, your testimony
today is, it was his fault and you reported
everything to him?

A. It wasn't his fault for the accident, it
was his fault because of, you know, not
reporting the accident or taking me to get
medical attention, yeah.”

At the hearing James Lewis, the claimant’s supervisor, known

to the claimant as Bubba Lewis testified on direct examination to

the following:

“Q. You've heard Mr. Troy Dodd testify today;
is that correct?

A. Yes.

Q. He has described an incident whereby he was
getting on a bulldozer and had immediate
stinging pain in his stomach and abdominal
region that he promptly reported to you.  Did
you hear him testify to that?

A. I heard him testify to that.

Q. What is your opinion of that testimony?

A. I don't remember that, telling me nothing
like that.

“Q. When you say you don't remember, is it
possible that you just have so many you
forget, or you have been busy and you can't
recall, or what is your opinion on that?
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A. I don't believe I never forget nothing like
that.  I don't have no deal for a man getting
hurt, whatever, you know.  It's no sweat off
my back.

Q. The money doesn't come out of your pocket?

A. No, sir.  No, sir.  It don't hurt my
bonuses, it don't do nothing, you know.”

On direct examination, Mr. Lewis further testified as follows:

“Q. You've also heard Mr. Dodd testify that
you had a later conversation with him whereby
he told you his insurance was going to be
refusing to pick up the payments and that he
needed to file a workers' comp claim with
regard to that purported incident.  Do you
recall such a conversation?

A. I don't remember none of that.

Q. And again, is it possible, when you say you
don't remember, that you just have been busy,
or do you think that he's totally making
something up?

A. I don't know what you're talking about.

Q. You don't know what Mr. Dodd is talking
about?

A. Yeah.  Yeah.

Q. As far as him also stating that you
indicated to him it was your fault, that you
messed up by not filing the paperwork, did you
ever make any statement of that nature to him?

A. No.

Q. Okay.

A. If I messed up, you know, you can call the
office, you know.  Why do you want to keep
messing with the superintendent?  You know, if
you don't get something right right then, go
to AK Gillis.

Q. Okay.
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Other than the claimant’s testimony, the first evidence of his

reporting this injury to the respondent’s comes in a letter dated

February 1, 2008, from the claimant’s attorney opening a claim for

the claimant with an attached AR-C Form.  This claim for

compensation is some seven plus months after the alleged incident

occurred.

To prove a hernia is compensable the claimant must meet the

requirements set out in Ark. Code Ann. §11-9-523 which are:

1. That the occurrence of the hernia immediately followed as

a the result of sudden effort, server strain, or the application of

force directly to the abdominal wall;

2. That there was severe pain in the hernial region;

3. That the pain caused the employee to cease work

immediately;

4. That notice of the occurrence was given to the employer

within forty-eight (48) hours thereafter;

5. That the physical distress following the occurrence of the

hernia was such as to require the attendance of a licensed

physician within seventy-two (72) hours after the occurrence.

As to the first requirement of sudden effort, severe strain,

or the application of force directly to the abdominal wall, the

claimant here climbed onto a bulldozer which is an activity he

performed routinely.  This activity of climbing onto a bulldozer

does not satisfy the first requirement of Ark. Code Ann. §11-9-523.

The second requirement is that severe pain is present in the

hernia area.  Here the claimant testified that he felt a sting and
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“presumed I had pulled something.”  This does not rise to the level

of severe pain.  Thus, the claimant also failed to prove the second

requirement.

The third requirement is that the pain caused the employee to

cease work.  The claimant continued to work operating the bulldozer

after the alleged incident.  Work records indicate that the

claimant worked eleven hours on June 14, 2007.  Clearly, the

claimant failed to meet the third requirement.

The forth requirement involves notice to the employer within

forty-eight (48) after the occurrence.  The claimant’s testimony is

that he gave notice to his supervisor within one hour of the

occurrence.  However, his supervisor testified that he did not

receive any notice from the claimant about this alleged incident.

The credibility of both witnesses must be weighed.  As to the

claimant, he described this alleged incident and its occurrence on

June 14, 2007.  However, when he went to see a doctor on June 15,

2007, medical reports reflect that he had a knot in his groin area

for two weeks.  This report is in contrast to the claimant’s

testimony about how and when his hernia problems occurred.

The respondent also introduced documents into evidence

regarding the claimant’s unemployment records in the state of

Arkansas.  The Arkansas Department of Workforce Services issued a

notice of agency determination on September 7, 2007, which stated

findings of fact regarding the claimant’s unemployment benefits.

The findings stated, “When you claimed benefits for week ending 08-

04-07, you failed to report that you had been discharged n 07-31-
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07.  You also failed to report when you claimed benefits for weeks

ending 08-04-07, 08-11-07, and 08-18-07 that you were not able and

available for work each day of the week.  You misrepresented the

facts when you claimed benefits.  The facts were material as

benefits would have been denied had the true facts been given.”

I do not find the claimant’s testimony in this matter to be

credible.  I do not believe that the incident he alleged to have

occurred on June 14, 2007, occurred.  I also do not believe that he

ever reported this incident to the respondents until February 2008

when he filed his AR-C with the Commission.

The claimant’s direct supervisor, Mr. Lewis, did appear to be

forth right when testifying and I believe his testimony regarding

the claimant’s reporting of this accident is credible.  Thus, the

claimant did not meet the forth requirement under Ark. Code Ann.

§11-9-523.

The fifth requirement the claimant must meet is that of

physical distress following the occurrence of the hernia as to

require him to see a doctor within seventy-two (72) hours of the

occurrence.  Here the claimant did see a physician within that time

frame from when he alleges the hernia to have occurred.  However,

I do not believe that the hernia occurred on June 14, 2007, when

the claimant alleges.  Medical records reflect that the claimant

had a knot in his groin area two weeks prior to his June 15, 2007,

doctor’s visit.  Thus, the claimant also failed to meet this

requirement.
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The claimant has failed to meet all five of the requirements

for proving a compensable hernia.  However, two of those

requirements were not meet in part because of the claimant’s lack

of credibility.  Even considering that everything the claimant

testified to is truthful, he would still fail to meet the first

three requirements of Ark. Code Ann. §11-9-523 which is fatal to

his case.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 27, 2009, and contained in a

pre-hearing order filed March 27, 2009, are hereby accepted as

fact.

2. The claimant’s testimony in this matter is not credible

regarding the occurrence of the alleged event and his reporting of

the alleged event.

3. The claimant failed to prove he meet any of the

requirements set out in Ark. Code Ann. §11-9-523.

4. The claimant failed to prove he sustained a compensable

hernia injury on June 14, 2007.
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5. The claimant failed to prove he is entitled to benefits in

the form of medical treatment and temporary total disability in

this matter.

6. The claimant failed to prove that he is entitled to have

his attorney’s fee paid in this matter.

ORDER

The claimant failed to prove a compensable hernia injury and

his case is dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


