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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 20, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 17, 2008.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The employee/employer/insurance carrier

relationship existed on or about March

6, 2006 at which time the claimant
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sustained admittedly compensable

injuries to his ankle and knee.

2. The claimant earned an average weekly

wage of $944.49, which would yield 

maximum compensation rates for 2006 of

$488.00 for temporary total and $366.00

for permanent partial disability

benefits.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. The extent of permanent impairment.

2. Controversion.

3. Vocational rehabilitation (resolved by

Agreed Order).

The record consists of the three-volume January 20,

2009, hearing transcript and the exhibits contained therein. 

In addition, I have blue-backed to designate as part of the

record Ms. Hardy’s post-hearing letter brief filed on

March 6, 2009; Mr. Davis’ post-hearing letter brief filed on

March 9, 2009; the Administrative Law Judge’s letter dated

April 13, 2009; and Ms. Hardy’s response dated April 16,

2009.
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DISCUSSION

Background

The claimant was employed as a patrolman by the Little

Rock Police Department for twelve years.  On March 6, 2006,

the claimant was assigned to the School Resource Department

in the Special Operations Division of the Little Rock Police

Department at Hall High School.  The claimant sustained

admittedly compensable injuries to his right leg when he

jumped off a retaining wall in pursuit of a suspect.

The jump caused a posterior dislocation of the right

distal femur in the claimant’s right knee joint for which he

underwent a closed reduction procedure on March 6, 2006, at

Baptist Health Medical Center.  The claimant was discharged

from the hospital nine days later on March 15, 2006.

Dr. Ken Martin performed a posterior cruciate ligament

reconstruction and a posterolateral reconstruction on the

claimant’s knee on November 22, 2006.  When the claimant’s

knee symptoms of pain and instability persisted, Dr. Martin

performed an arthroscopic chondroplasty of the medial

femoral condyle on January 25, 2007.  

Dr. Barry Baskin assigned the claimant multiple

impairment ratings on May 6, 2008, including a 17%

impairment to the lower extremity due to ligamental laxity
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of the right knee pursuant to Table 64, p. 85, of the AMA

Guides to the Evaluation of Permanent Impairment (4th Ed.

1993) [hereinafter Guides].  By letter dated July 22, 2008,

Dr. Martin agreed with Dr. Baskin’s assignment of a 17%

lower extremity rating for the knee injury, and the

respondents have accepted liability for that impairment

rating.

In addition to the three surgeries to his knee, the

claimant underwent right ankle arthroscopy and extensive

debridement related to grade III chondromalacia and

synovitis.  Dr. Steven Kulik performed the ankle surgery on

March 11, 2008.  Dr. Kulik ultimately assigned the claimant

an impairment rating for the ankle of 9% to the whole body

or 12% to the lower extremity or 27% to the foot in a report

dated July 9, 2008.  As discussed further below, I advised

the parties after the hearing that Dr. Kulik’s reports

contained errors.  The 9% whole body rating is actually

equivalent to a 21% rating to the lower extremity and 30% to

the foot.  The respondents previously accepted the 12%

rating to the lower extremity and now accept liability for a

21% rating to the lower extremity for the claimant’s ankle

injury and impairment.  However, the claimant contends this
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rating should properly be paid as 30% to the foot and not

21% to the lower extremity.

The claimant was also diagnosed when discharged from

the hospital on March 15, 2006, with a sciatic nerve injury

presenting with symptoms of sciatic nerve palsy.  Electro-

diagnostic testing performed on May 19, 2006, was determined

to be most consistent with an injury to the sciatic nerve

just above the level of the right knee with greater

involvement of the right peroneal nerve.  The claimant was

ultimately referred to Dr. Barry Baskin for the nerve

injury.  On May 6, 2008, Dr. Baskin assigned the claimant a

17% impairment to the body as a whole using Table 68 on page

3/89 of the Guides for the sciatic nerve injury.  The

respondents have not accepted liability for this impairment

rating assigned by Dr. Baskin.

On May 27, 2008, Dr. Baskin assigned the claimant a 15%

impairment to the whole body based on an antalgic limp with

shortened stance phase and documented arthritis of the knee

and ankle, as well as for use of a short leg brace on the

ankle or ankle foot orthosis prescribed by Dr. Steven Kulik. 

Dr. Baskin made this rating pursuant to Table 36 on page

3/76 of the Guides.  The respondents have also not accepted

liability for this impairment rating.
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Arkansas Code Annotated Section 11-9-521(h) provides

that the Arkansas Workers’ Compensation Commission shall

adopt an impairment rating guide after a public hearing to

be used in the assessment of anatomical impairment.  The

statute also provides that the guide adopted by the

Commission shall not include pain as a basis for impairment

and that the guide shall be subject to review by the General

Assembly every other year.  Pursuant to statutory authority,

the Arkansas Workers’ Compensation effective July 1, 1995,

adopted the Guides to the Evaluation of Permanent Impairment

(4th Ed. 1993) published by the American Medical Association

exclusive of any sections which refer to pain and exclusive

of straight leg raising tests or range of motion tests when

making physical or anatomical impairment ratings to the

spine.  See Commission Rule 099.34.

The issues in the present case include, in part, how,

if at all, the compensable impairments to the claimant’s leg

should be combined to calculate a single overall impairment

rating.  Arkansas Code Annotated Section 11-9-521(a)

provides the number of weeks of permanent partial disability

benefits to be paid for a leg amputated at the knee or

between the knee and the hip, for the leg amputated between

the knee and the ankle, for an amputated foot, and for
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amputated toes.  In addition, Arkansas Code Annotated

Section 11-9-521(f) provides that compensation for permanent

partial loss or loss of use of a member shall be for the

proportionate loss or loss of the use of the member.

Arkansas Code Annotated Section 11-9-521(d) provides

that compensation for amputation or loss of use of two or

more digits or phalanges of the hand or foot may be

proportioned to the total loss of use of the hand or the

foot but shall not exceed the compensation for total loss of

a hand or foot.  Other than the provision in Section 521(d)

for proportioning the loss of digits or phalanges to the

hand or foot, the Arkansas Workers’ Compensation Law is

otherwise silent on when, if ever, impairments to various

joints, nerves, bones, etc. in the leg are to be combined to

determine either a rating to the lower extremity or a rating

to the body as a whole.  On the other hand, as discussed

below, the Guides adopted by the Commission are quite

specific with procedures requiring that various impairments

within the lower extremity be converted to whole body

ratings and then combined for proper application of the

Guides.  

In addition to the various issues discussed below in

determining how to convert, combine, and calculate payments
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for the various impairment ratings at issue in the record,

Arkansas Code Annotated Section 11-9-704(c)(1)(B) also

provides that any determination of the existence or extent

of physical impairment shall be supported by objective and

measurable physical or mental findings.  Arkansas Code

Annotated Section 11-9-102(16)(A)(i) defines objective

findings as those findings which cannot come under the

voluntary control of the patient.  The Commission may review

the Guides even if the Guides are not in the record, and the

Commission may determine its own impairment rating under the

Guides, rather than simply assessing the validity of

impairment ratings assigned by physicians.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3rd 811 (2003).

I also note that benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Arkansas Code Annotated Section 11-9-

102(4)(F)(ii)(b) do not apply in determining a claim for

permanent anatomical impairment.  Michael B. Keep v. Teach,

Inc., 87 Ark. App. 48, 185 S.W.3rd 158 (2004).  Major cause

means more than the 50% of the cause.  Ark. Code Ann. § 11-

9-102(14). 
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However, in the present case there appears to be no

dispute that the claimant’s injuries sustained on March 6,

2006, are the major cause, and in fact the sole cause, of

the impairment ratings discussed below.  Likewise, there is

no dispute that the physicians who assigned those ratings

made reference to the Guides adopted by the Commission.  The

disputes in this case are (1) whether various ratings are

supported by objective findings, as required by Arkansas

Code Annotated § 11-9-704(c)(1)(B) and (2) how, if at all,

the claimant’s ratings can and/or should be apportioned

and/or combined in light of the specific statutory

compensation provisions of Arkansas Code Annotated Section

11-9-521, but with the combination provisions contained in

the Guides subsequently adopted by the Commission.

1. Gait Derangement

Can the claimant establish that his rating for gait     
     derangement is supported by objective findings?

Dr. Baskin assigned the claimant a 15% rating pursuant

to section d of Table 36 on page 3/76 of the Guides.

Sections a through d of Table 36 state:

Table 36. Lower Limb Impairment 
from Gait Derangement

Severity   Patient’s signs               Whole-person
                                         Impairment (%)
Mild         a. Antalgic limp with shortened       7
             stance phase and documented 
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             moderate to advanced arthritic 
             changes of hip, knee, or ankle  

             b. Positive Trendelenberg sign and    10
             moderate to advanced osteoarthritis 
             of hip

             c. Same as category a or b above,     15
             but patient requires part-time use
             of cane or crutch for distance walk-
             ing but not usually at home or 
             in workplace 

             d. Requires routine use of short leg  15
             brace (ankle-foot orthosis [AFO])

Dr. Baskin described in his deposition his methodology

in assigning this rating as follows:

He’s entitled to an impairment rating based on the fact
that he has an antalgic gait, and so that actually
comes on Page 76, Table 36.  It’s basically an antalgic
limp with a shortened stance space and documented
moderate arthritic changes to the hip, knee, or ankle. 
That’s category A. Category B is positive sign and
moderate to advanced osteoarthritis to the hip, or C,
same as Category A or B above, a patient requires part-
time use of a cane or crutch for distance walking, but
not usually at home or in the workplace.  And D
requires routine use of a short-leg brace or ankle
[sic] for orthosis, which is what he was using.  So the
use of an ankle, foot orthosis and having an antalgic
gait or a limp because of his leg problems would put
him into the – there’s a mild category under Lower Limb
Impairment From Gait Derangement, which comes out to 15
percent whole person.  It’s not an extremity
impairment.  It’s actually only given as a whole person
impairment. [Emphasis mine]
 
Q.  And I know you talked earlier that he had a foot
brace.  How often does he wear the foot brace?  Has he
reported that to you?

A.  He has told me that he wears the foot brace when
he’s out and about and walking for any great distance. 
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I think when he’s around the house, he doesn’t wear it
all the time.

Q.  Beyond that, what other measurements do you use to
determine the altered gait or the impairment to his
gait?

A.  Well, it’s a – besides the braces, you actually
watch the gait.  And I try to observe patients on that
one when they’re walking into the office and come out
of the office, or leave the office, I should say, and
he definitely does have a noticeable limp. [Emphasis
mine]

The respondents contend that the claimant’s rating from

Table 36 is based on subjective rather than objective

findings since the rating was assigned by Dr. Baskin by

watching the claimant walk and by the fact that he wears a

brace.  (R. Brief p. 2)

I do not find the gait derangement rating invalid for

the following reasons.  First, to the extent that Dr.

Baskin’s testimony suggests that the claimant must have

signs of both (1) an antalgic limp and (2) a short leg brace

to be entitled to a 15% rating under section d of Table 36,

I find this interpretation of the Guides in error.  While

Dr. Baskin may have observed a limp in the claimant’s gait,

that observed limp is not a component criteria listed in

section d for a 15% rating.  The only criteria for a 15%

rating under section d (unlike sections a and sometimes c)

is instead entirely based on use of a short leg brace.
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I also find that the difference in criteria in sections

a (antalgic limp) and d (use of a short leg brace)

distinguish the situation in this case from the situation

facing the Full Commission recently in Jimmy Singleton v.

City of Pine Bluff, Full Workers’ Compensation Commission,

Opinion filed March 25, 2009 (F302526) where Dr. Baskin

assigned an 8% rating for an antalgic gait pursuant to Table

13 on page 4/147 of the Guides.  Where Dr. Baskin’s rating

in Singleton was based on Dr. Baskin’s observation of the

claimant’s gait (i.e., within the claimant’s control) the

Commission concluded that Dr. Baskin’s observation was

clearly non-objective.  As discussed above, pursuant to the

criteria in Table 36 section d, I find that the claimant’s

impairment rating in the present case is based instead on

his prescribed use of a short leg brace.      

Secondly, I find that the claimant has satisfied the

objective and measurable findings requirement of Arkansas

Code Annotated Section 704(c)(1)(B) in support of a

prescription for an orthodic short leg brace for ambulatory

use.  In this regard, I note that the claimant has been

diagnosed, in part, with a sciatic nerve injury located

above the knee.  The sciatic nerve injury has been

documented on multiple objective electrodiagnostic studies
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in the record including studies conducted on May 19, 2006,

on February 26, 2007, and on August 16, 2007.  The claimant

has a documented footdrop condition associated with the

nerve injury which Dr. Larry Nguyen concluded was permanent

on July 23, 2008. 

In addition to the sciatic nerve injury documented on

electrodiagnostic studies with an associated footdrop

condition, the claimant also underwent right ankle

arthroscopy and extensive debridement of the ankle performed

by Dr. Kulik on March 11, 2008.  Dr. Hahn prescribed an

ankle foot orthodic on March 21, 2006 to protect the

claimant’s right ankle fracture and for his footdrop.   Dr.

Hahn again indicated that the claimant should use the ankle

foot orthodic for his footdrop on June 9, 2006, and on

August 15, 2006.  Dr. Nguyen treated the footdrop with an

AFO brace on October 3, 2006.  Dr. Martin ultimately

referred the claimant to Dr. Baskin for his footdrop and

nerve injury, and after his course of treatment, as quoted

above, Dr. Baskin indicated in his December 1, 2008

deposition that the claimant continues to use a brace.

In summary, the sciatic nerve injury objectively

verified by electrodiagnostic studies in now permanent.  The

footdrop condition associated with that sciatic nerve injury
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is now permanent.  The claimant’s use of a short leg brace

prescribed by several physicians for the footdrop condition

is permanent.  Under these circumstances, I find that the

impairment rating assigned under Table 36 for required

routine use of a short leg brace is supported by the

objective eletrodiagnostic findings of a permanent sciatic

nerve injury supporting the associated diagnosis of foot-

drop and the resulting prescription by various physicians of

a short leg brace.

I note that a 15% impairment rating to the whole body

would entitle the claimant to 67.5 weeks of benefits for

permanent partial impairment (15% of 450 weeks).  See Ark.

Code Ann. § 11-9-522(a). Even though Section 3.2b and Table

36 make no provision for converting a whole body impairment

rating under Table 36 to a rating to the lower extremity, I

note that neither party disputes Dr. Baskin’s having made

that conversion under circumstances where the claimant’s

sciatic nerve injury is in the leg above the knee.  Various

tables in Section 3.2 indicate that a 15% impairment to the

whole body equates to a 37% impairment to the lower

extremity under the conversion factors utilized in the

Guides.  Since the claimant’s injury occurred above the

knee, a 37% impairment to the lower extremity above the knee
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would entitle the claimant to 68.1 weeks of benefits for

permanent partial impairment (37% of 184 weeks).  See Ark.

Code Ann. § 11-9-521(a)(3) and (f).

Can a rating assigned pursuant to Table 36 be combined
with ratings to the lower extremity calculated pursuant
to other methods in Section 3.2?

To the extent that Dr. Baskin incorporated into his

calculations, and stated on page 20 of his deposition, his

assumption that the 37% rating to the lower extremity

derived from Table 36 can be combined with other types of

lower extremity ratings, I find that Dr. Baskin has mis-

interpreted the Guides.  The relevant text in Section 3.2b

on page 3/75 states:

This part [Gait Derangement] may serve as a general
guide for estimating many lower extremity impairments. 
The lower limb impairment percents shown in Table 36
should stand alone and should not be combined with
those given in other parts of Section 3.2.  Whenever
possible, the evaluator should use the more specific
methods of those other parts in estimating impairments.
[Emphasis in the original].

Consistent with the text quoted above, I note from the

Comment in the example on page 3/75 that the evaluator in

the example had the discretion to evaluate a patient with

advanced hip arthritis who used a cane under either Table 36

or for arthritic degeneration (p. 82) or for hip abductor

muscle weakness (p. 77).  I therefore conclude from the text

of the Guides and the example that the claimant in the



16DEAN - WCC #F602881

present case is entitled to either his impairment rating for

gait derangement associated with a short ankle brace or to

the appropriate combination of his more specific impairments

discussed below, but not to both.  

2. Knee and Ankle Impairments

The claimant received a 17% impairment to the lower

extremity for ligamental laxity in the knee which is not in

dispute.  Pursuant to Arkansas Code Annotated Section 11-9-

521 (a)(3), an amputation at the knee, or between the knee

and the hip, is compensated with 184 weeks of permanent

disability benefits.  As discussed previously, Arkansas Code

Annotated Section 11-9-521(f) provides that compensation for

permanent partial loss of use of a member shall be for the

proportionate loss of the member.  Consequently, the

respondents calculated the claimant’s compensation for the

impairment to the lower extremity at the knee as 31.28 weeks

of benefits (17% X 184 weeks).

The claimant received a separate rating for impairment

in his ankle after surgery.  Based on motion impairments in

the ankle and hindfoot, and using Table 42 and 43 on page

3/78 with the Combined Values Chart on 322, Dr. Kulik

generated data which indicates that the impairment to the

ankle is equivalent to a rating of 9% to the whole body, a
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21% to the lower extremity, or a 30% to the foot.  The

respondents have accepted the 21% rating to the lower

extremity.  

The respondents contend the rating should be paid

pursuant to Arkansas Code Annotated Section 11-9-521(a)(4)

for impairment to the lower extremity, entitling the

claimant to 27.51 weeks of permanent partial disability

benefits (21% X 131 weeks) for an uncombined rating.  The

claimant contends that the ankle impairment should be paid

pursuant to Arkansas Code Annotated Section 11-9-521(a)(11),

entitling the claimant to 39.30 weeks of benefits (30% X 131

weeks) for an uncombined rating.

Should the impairment rating for the ankle be paid
under the compensation provisions of Arkansas Code
Annotated Section 11-9-521(a)(4) or (a)(11)?

Arkansas Code Annotated Section 11-9-521(a)(4) provides

the benefit schedule for an injury to the “[l]eg amputated

between the knee and the ankle.”  Arkansas Code Annotated

Section 11-9-521(a)(11) provides the benefit schedule for an

injury to the “[f]oot amputated”.  The parties in the

present case apparently disagree on whether the ankle should

be considered part of the foot or part of the leg.  

The Arkansas courts have addressed similar issues of

statutory interpretation in Milburn v. Concrete Fabricators,
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Inc., 18 Ark. App. 23, 709 S.W.2d 822 (1986) and in Taylor

v. Pfeiffer Plumbing & Heating Co., 8 Ark. App. 144, 648

S.W.2d 526 (1983). In Milburn, the court concluded as a

matter of statutory interpretation that the impairment

schedule for an injury at the knee or between the knee and

the hip would not include an injury at the hip.  In Taylor,

the court concluded that the schedule for an injury at the

elbow or between the elbow and the shoulder would not

include an injury at the shoulder.  Likewise, in the present

case, I find that the schedule in Section 521(a)(4) for an

injury between the knee and the ankle would not include an

injury at the knee or at the ankle.   Consequently, I find

that the claimant’s ankle impairment is subject to the

schedule for the foot contained in Arkansas Code Annotated

Section 11-9-521(a)(11) as the claimant contends, and not

the schedule for the leg between the ankle and the knee as

the respondents contend. 

Should the ankle impairment and the knee impairment be
converted to whole body impairment ratings pursuant to
the Guides to obtain a combined rating, and if so, how
can the ratings be paid consistent with the
compensation schedule enacted in Arkansas Code
Annotated Section 11-9-521?

The text in Section 3.2 on page 3/75 of the Guides

provides:
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1 I note that combining impairments within an upper
extremity pursuant to Guides Section 3.1e uses a different
combination procedure than first converting all ratings to
the whole-person as required in Section 3.2 for combining
ratings for a lower extremity. 

2 I note that the respondents have accepted liability
for separate ratings of 17% to the leg at the knee and 21%
to the leg between the knee and the ankle.  The respondents
are paying 58.79 weeks of permanent partial disability

If the patient has several impairments of the same
lower extremity part, such as the leg, or
impairments of different parts, such as the ankle
and a toe, the whole-person estimates1 for the
impairments are combined (Combined Values Chart,
p. 322). [Emphasis in the original]

I note that a 17% impairment to the lower extremity

(for the knee) converts to a 7% whole person impairment

pursuant to Table 64.  As discussed above, the 30%

impairment to the foot (for the ankle) converts to a 9%

impairment to the whole body.  Under the Combined Values

Chart, a 9% impairment combined with a 7% impairment yields

a combined impairment value of 15% to the whole body. 

Because the text on page 3/75 of the Guides clearly

indicates that various impairments to the same extremity

should be combined to properly use the Guides, I find that

the ankle rating and the knee rating must be converted to

whole body impairment ratings and combined for purposes of

determining a reduction under the Combined Values Chart to

properly apply the fourth edition of the Guides.2  In this
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benefits for those ratings without computing any type of
reduction for multiple impairments under the Combined Values
Chart of the Guides. I make no finding as to what type of
reduction the respondents would have been entitled to if the
respondents had not elected to pay those two ratings
separately.  My findings and calculations regarding a
combination in this section and the next section apply only
because I find the claimant is entitled to benefits in
excess of the impairments and 58.79 weeks benefits already
accepted by the respondents.

case, the combined rating is valued at only 15/16 (15%/[9% +

7%]) of the value of the separate ratings to the whole body. 

However, nothing in Arkansas Code Annotated Section 11-

9-521 indicates that the Legislature intended for the

Commission to adopt a guide for impairment that converts an

ankle impairment and/or a knee impairment to a whole body

impairment for payment.  Therefore, in order to preserve the

integrity of the compensation schedule enacted by the

Legislature in Arkansas Code Annotated Section 11-9-521,

without abandoning the Combined Values Chart inherent to the

use of the fourth edition of the Guides, I find that the

claimant’s benefits payable pursuant to the statutory

schedule for single injuries to the ankle and the knee

should be reduced by the combination factor (15/16) derived

from the Combined Values Chart, so that for only these two

impairments the claimant would be entitled to:

Ankle = (15/16)X(30% foot rating)X(131 weeks)
           = 36.8 weeks
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     Knee  = (15/16)X(17% lower extremity)X(184 weeks)
           = 29.3 weeks

     Total = 36.8 + 29.3 = 66.1 weeks

3.  Sciatic Nerve Impairment

Is the claimant’s alleged impairment to the sciatic     
     nerve above the knee supported by objective findings?

Dr. Baskin assigned the claimant a 42% impairment rated

to the lower extremity in a May 6, 2008 report for sciatic

nerve impairment pursuant to the provisions of Table 68 on

page 3/89 of the Guides.  The respondents controvert this

rating contending that the rating is “strictly subjective”

and that a rating must be based upon objective findings.     

 Arkansas Code Annotated Section 11-9-704(c)(1)(B)

provides:

Any determination of the existence or extent of
physical impairment shall be supported by
objective and measurable physical or mental
findings.

Strictly construing the statute, as I am required to

do, I respectfully point out that, contrary to the

respondents’ contention, the statute does not state that a

rating must be based on objective findings.  The statute

instead states that any determination of the existence or

extent of physical impairment must be supported by objective

and measurable physical findings.  The Arkansas Court of

Appeals has explained that where an employee was shot in the



22DEAN - WCC #F602881

ankle and bullet fragments were left in the ankle, the

presence of bullet fragments supports a contention of a foot

injury affecting mobility.  If the allegation of permanent

physical impairment is supported objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).  

In the present case, I find that both the existence and

extent of permanent physical impairment related to the

claimant’s sciatic nerve injury are supported by the several

objective and measurable electrodiagnostic studies in the

record.  These studies document abnormalities indicative of

a permanent sciatic nerve injury above the knee, with

greater involvement of the right peroneal nerve.  

Dr. Baskin’s May 6, 2008 report indicates that he

calculated the degree of impairment caused by the sciatic

nerve injury pursuant to Table 68 in the appropriate section

(3.2k) of the Guides for a nerve impairment based on a

clinical evaluation for motor loss, sensory loss, and

dysethesia.  Although the respondents are correct that the

evaluation process was clearly subjective where seeking oral

responses from the claimant, I note that the Guides adopted
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by the Commission will not provide a rating calculated from

electrodiagnostic test results alone but instead require

subjective clinical evaluation to determine a nerve rating.

Having reviewed the record in its entirety, and having

reviewed the Guides adopted by the Commission, I do not see

any credible evidence that Dr. Baskin mis-applied the

provisions of Section 3.2k in evaluating a nerve impairment

for the claimant, or that his rating is inconsistent with

the objective electrodiagnostic studies indicating sciatic

nerve abnormality.  Consequently, I find Dr. Baskin’s

evaluation credible, and I find that the claimant has

established by a preponderance of the credible objective and

subjective evidence that he sustained a compensable

anatomical impairment to the sciatic nerve above the knee

equal to a 42% rating to the lower extremity equivalent or

17% rated to the whole body (0.4 X 42%).  

How should the impairment rating for the sciatic nerve
be combined with the knee and ankle impairments for
payment?

     Since the sciatic nerve injury occurred in the leg

above the knee I find that compensation for that impairment

should be based on an impairment in the leg at the knee or

between the knee and the hip, i.e., as provided in Arkansas

Code Annotated Section 11-9-521(a)(3).  Therefore, before
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combining the knee impairment with other impairments, the

sciatic nerve impairment would entitle the claimant to 77.3

weeks of benefits (42% X 184 weeks).

Combining the claimant’s 17% whole person impairment

for the sciatic nerve injury with the previously combined

15% whole person rating for the ankle and knee, I note that

the Combined Tables Chart yields a combined rating for the

three impairments of 29% to the whole person.  Therefore,

each individual rating must be reduced by a factor of

29/(7+9+17)= 29/33.

Consequently, I find that the value of the ratings for

the ankle, the knee and the sciatic nerve, as calculated

through and combined under the Guides, but paid through the

applicable compensation sections of Arkansas Code Annotated

Section 11-9-521 are:

Ankle: (29/33)X(30% foot rating)X(131 weeks)
        = 34.5 weeks

Knee:  (29/33)X(17% lower extremity)X(184 weeks)
        = 27.5 weeks
Sciatic 
Nerve: (29/33)X(42% lower extremity rating X 184 weeks) 
        = 67.9 weeks.

     Total = 34.5 + 27.5 + 67.9 = 129.9 weeks.

I note that the combined rating of 129.9 weeks does not

exceed the rating of 184 weeks for amputation of the entire

leg as provided for in Arkansas Code Annotated Section 11-9-
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521(a)(3), and therefore does not conflict with the

provision in the Guides that states that the maximum

allowable lower limb impairment is 100% to the lower

extremity, as discussed on page 3/79.

I also note that the impairments calculated by

physicians for the ankle, knee and sciatic nerve combined

(129.9 weeks) exceeds the impairment calculated for gait

derangement in Table 36 for use of a short leg brace (68.1

weeks) considered alone.  Because the combined ratings

exceed the Table 36 rating, and since it is possible in this

case to use the more specific methods discussed herein to

calculate and combine individual impairments for the ankle,

knee and sciatic nerve, I find pursuant to the text of

Section 3.2b that the claimant’s compensation for permanent

physical impairment should be based on the combined knee,

ankle, and nerve impairments (129.9 weeks), rather than the

more general gait derangement impairment (68.1 weeks). 

4. Controversion

Arkansas Code Annotated Section 11-9-715(a)(2)(B)

(Repl. 1996) provides that whenever the Commission finds

that a claim has been controverted, in whole or in part, the

Commission shall direct that fees for legal services be paid

to the claimant's attorney. Whether or not a particular
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claim is controverted is a question of fact for the

Commission.  Aluminum Co. of America v. Henning, 260 Ark.

699, 543 S.W.2d 480 (1976). One of the purposes of the

attorney's fee statute is to put the economic burden of

litigation on the party that makes litigation necessary.

Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d 647 (1988).

The mere fact that a respondent investigates a claim prior

to admitting liability does not require a finding of

controversion. Stucco, Inc. v. Rose, 52 Ark. App. 42, 914

S.W.2d 767 (1996).

Prior to the hearing the respondents accepted a 12%

impairment to the lower extremity for the ankle impairment

which would entitle the claimant to 15.72 weeks of benefits

for permanent physical impairment.  The respondents also

accepted a 17% impairment to the lower extremity for the

knee impairment which would entitle the claimant to 31.28

weeks of benefits.  Consequently, the respondents had not

controverted 47 weeks of permanent physical impairment

benefits before the hearing.

After the hearing, I advised the parties on April 13,

2009 that Dr. Kulik’s rating for the ankle of 12% to the

lower extremity contained a typographical error and should

have read 21% to the lower extremity.  I requested the
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respondents’ attorney to review the relevant documents and

advise me within three days whether or not the respondents

would accept under these circumstances a 21% rating to the

lower extremity as they had previously accepted the 12%

rating by Dr. Kulik. On April 16, 2009, the respondents’

attorney advised me that the respondents are accepting a 21%

impairment to the lower extremity.  The respondents have now

accepted liability for 58.79 (hereafter rounded to 58.8)

weeks of benefits for the knee and ankle impairments

(17%X184)+(21%X133) rather than the previously accepted 47

weeks of benefits.  

In the present case, there is no dispute that the

respondents have in fact controverted in its entirety the

difference between the 129.9 weeks of benefits to which I

find the claimant is entitled for permanent anatomical

impairment and the 58.8 weeks of benefits which the

respondents have now agreed to pay.  That difference is 71.1

weeks.  I therefore find that the claimant’s attorney is

entitled to a 25% fee on those 71.1 weeks of indemnity

benefits.  This portion of the attorney’s fee awarded herein

is awarded pursuant to the provisions of Arkansas Code

Annotated Section 11-9-715(a)(2)(B), which applies to

controverted benefits.
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I do not find under the circumstances presented in this

case that the respondents controverted the difference

between the 58.8 weeks of benefits for which the respondents

now acknowledge liability and the 47 weeks of benefits which

the respondents previously accepted.  In order to avoid a

finding of controversion of permanent impairment, the

respondents must timely accept liability for an impairment

rating assigned by the claimant’s treating physicians. 

Here, the respondents timely accepted liability for the 17%

rating to the lower extremity for the knee and timely

accepted liability for the 12% rating to the leg assigned by

Dr. Kulik for the ankle injury, which would entitle the

claimant to 47 weeks of benefits.  No other physician and no

attorney ever questioned the numerical accuracy of the 12%

rating to the lower extremity.  Only by accident did I

determine and bring to the attention of the parties the

numerical error of Dr. Kulik’s calculations, and the

respondents agreed within three days of my notice to accept

the 21% impairment rating which Dr. Kulik’s clinical data

actually supports.  The respondents therefore voluntarily

agreed in a timely manner to increase their admitted

liability up to 58.8 weeks of permanent partial disability

benefits.     
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I do find however that, under the circumstances, Dr.

Kulik’s apparent transposition of digits in his report would

not have been discovered, and would not have been accepted

and paid, had the claimant’s attorney not filed this claim

and presented Dr. Kulik’s report into evidence.  

Consequently, after considering the relevant factors

discussed in Arkansas Code Annotated Section 11-9-

715(a)(2)(C), I find that the claimant’s attorney is

entitled to a 12% attorney’s fee on the extra 11.8 weeks

(58.8 weeks - 47 weeks) of benefits for which the

respondents acknowledged liability as of April 16, 2009. 

This 12% attorney’s fee shall be paid by the claimant out of

the compensation awarded herein.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/insurance carrier

relationship existed on or about March 6, 2006 at

which time the claimant sustained admittedly

compensable injuries to his ankle and knee.

2. The claimant earned an average weekly wage of

$944.49, which would yield maximum weekly

compensation rates for 2006 of $488.00 for

temporary total disability benefits and $366.00

for permanent partial disability benefits.
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3. The claimant has established by a preponderance of

the evidence that he is entitled to benefits for a

permanent anatomical impairment pursuant to

Section d of Table 36 on page 3/76 of the AMA

Guides to the Evaluation of Permanent Impairment,

4th Edition, based on his prescribed use of a

short leg brace.  This rating would entitle the

claimant to 67.5 weeks of permanent partial

disability benefits based on a 15% impairment

rating to the whole body.  Alternatively, this

impairment would entitle the claimant to 68.1

weeks of permanent partial disability benefits if

the rating is instead apportioned to the leg

(between the knee and the hip) where his sciatic

nerve injury occurred.  Under the terms of the

Guides, this rating cannot be combined with any

other impairments to the lower extremity.

4. In the alternative to a rating pursuant to Table

36, the claimant has also established by a

preponderance of the evidence that he is entitled

to benefits for permanent anatomical impairment

for his knee condition, for his ankle condition,

and for his sciatic nerve injury and impairment. 
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After calculating the extent of each impairment

pursuant to the Guides, combining the three

impairments pursuant to the methodology prescribed

in the Guides, then calculating benefits for each

impairment pursuant to the compensation structure

provided under Arkansas Code Annotated Section 11-

9-521, the combined impairments for the knee,

ankle, and sciatic nerve entitle the claimant to

129.9 weeks of permanent partial disability

benefits.

5. Because the Guides provide methodology for

calculating separate impairments to the ankle,

knee, and sciatic nerve, I find pursuant to the

provisions of the Guides that the claimant’s

permanent physical impairment should be calculated

and determined based on the combination of

impairments to the knee, ankle and sciatic nerve

(129.9 weeks), rather than the alternative

impairment calculated pursuant to Table 36 for use

of a short leg brace (68.1 weeks).

6. Prior to the hearing, the respondents had accepted

liability for assigned impairment ratings which

would entitle the claimant to 47 weeks of
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permanent partial disability benefits, and when

notified by the administrative law judge of a

typographical error in one of the accepted

ratings, the respondents timely accepted liability

for an additional 11.8 weeks of permanent partial

disability benefits (58.8 weeks total).

7. I find that the respondents controverted the

difference between the 129.9 weeks of permanent

partial disability benefits to which I find the

claimant is entitled and the 58.8 weeks of

permanent partial disability benefits ultimately

accepted by the respondents, and I find that the

claimant’s attorney is entitled to an attorney’s

fee on the 71.1 weeks of permanent partial

disability benefits controverted by the

respondents payable pursuant to Arkansas Code

Annotated Section 11-9-715(a)(2)(B).

8. I find that the respondents have not controverted

the additional 11.8 weeks of benefits which the

respondents have agreed to pay (increased from 47

weeks to 58.8 weeks) as a result of a

typographical error discovered in Dr. Kulik’s

rating report.  However, I find that the
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claimant’s attorney is entitled to a 12%

attorney’s fee payable by the claimant on the

additional 11.8 weeks of benefits now accepted by

the respondents.  This fee shall be paid by the

claimant and is awarded pursuant to Arkansas Code

Annotated Section 11-9-715(a)(2)(C).     

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to the specified

attorney’s fees on indemnity benefits awarded herein.  One-

half of the controverted attorney’s fee is to be paid by the

claimant and one-half is to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002).  The claimant’s attorney’s
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12% fee payable by the claimant on 11.8 weeks of

uncontroverted benefits shall also be withheld by the

respondents from future benefits and paid by separate check

to the claimant’s attorney.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


