
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F701445

MICHAEL DAVIDSON, EMPLOYEE CLAIMANT

TYSON FOODS, INC., EMPLOYER RESPONDENT 

TYNET CORPORATION, CARRIER RESPONDENT

OPINION FILED JUNE 26, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on June 19, 2009,
at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN, Attorney at Law, Bryant,
Arkansas.

Respondent represented by the HONORABLE  E. DIANE GRAHAM, Attorney at Law, Fort Smith,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of permanent

partial disability benefits and attorney’s fees.

At issue is whether or not the claimant suffered permanent anatomical  impairment as a result

of his injury pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii), §11-9-519(g), Rule 34, §11-9-522,

§11-9-704(c)(1)(B).

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on November 28, 2006,

at which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$488.00/$366.00.  Medical expenses and temporary total disability benefits were accepted.  In the

event of an award, the respondents are entitled to a credit of $512.00 due to an overpayment.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.  The claimant appeared to be hard-



2

working and credible.

The claimant, age 30 (D.O.B. April 7, 1979), did not complete high school.  He has worked

as a truck driver since he was twenty-one years old.  He worked for the respondent-employer for five

years, loading and unloading cases of chicken.  He had no prior health problems.

On November 28, 2006, the claimant injured his back in a lifting incident and reported the

accident to his supervisor the next day.  Initially, he did not request medical treatment.  When his

symptoms persisted, his employer sent him to Healthcare Plus in January, 2007.  The claimant was

referred to Dr. Rutherford who ordered an MRI scan in May, 2007.  The claimant was diagnosed

with degenerative changes, bulging discs at L3-4 and L4-5 and disc extrusions at L2-3 and L5-S1.

The claimant was treated with medication, physical therapy and spinal injections administered

by Dr. Schlesinger.  After a Functional Capacity Evaluation (FCE) cleared the claimant for heavy

physical labor, Dr. Rutherford released the claimant to return to work.  The claimant began driving

trucks for a different employer, Diamond, until he voluntarily left their employ shortly before the

hearing.

The claimant requested a change of physician and was seen by Dr. Bruffett in January, 2008.

Both Dr. Bruffett and Dr. Sprinkle released the claimant with no permanent impairment.

The claimant testified that although he is able to work, he remains symptomatic.  His pain is

aggravated by activity (yardwork and lifting) and his family physician is presently prescribing muscle

relaxers.

On cross-examination, counsel pointed out the claimant did not initially request medical

treatment after the injury and the medical records describe only a “faint” muscle spasm which

improved in the first couple of weeks of treatment.  On the third visit to the doctor, there is no

mention of muscle spasm.  Records from March show the back strain resolving and the claimant was

able to return to work.  When the claimant saw Dr. Rutherford in April, no muscle spasms were

noted.  Counsel also emphasized that the claimant was able to pass a Department of Transportation

(DOT) physical in October, 2007, and his job at Diamond Trucking involved moving heavy tarps and



3

working longer hours than his job at Tyson’s.  He missed no time from work at Diamond due to his

back injury and he is able to hunt and fish.

MEDICAL EVIDENCE

The claimant was treated by Drs. Morris and Alexander at Healthcare Plus from January 31,

2007 to March 16, 2007.  He was diagnosed with a lumbar strain based on “faint muscle spasm, slight

swelling and pain in the low paraspinous thoracic upper lumbar musculature.”  He was prescribed

medication and physical therapy and given work restrictions.

The plant nurse called the doctor in an effort to get the claimant back “on the truck on limited

duty.”  However, his work restrictions included no driving or lifting more than 10-15 pounds.  Since

his job as a truck driver required him to lift 40 pound cases of chicken, it is unclear how the employer

could have offered the claimant light duty.  There is no indication that the employer provided the

doctor with the claimant’s job description.

The Healthcare Plus report of February 16, 2007 indicates the claimant returned to full duty

three days earlier and experienced a recurrence of his back pain.  I was unable to find a medical

release in the exhibit packet.  Dr. Alexander diagnosed muscle spasm and prescribed medication,

physical therapy, and light duty.  On March 16, 2007, Dr. Morris saw the claimant for a “resolving

lumbar strain.”

The claimant was scheduled to return to Healthcare Plus on March 21, 2007, but instead he

saw Dr. Rutherford on April 4, 2007.  Dr. Rutherford diagnosed a lumbar strain and ordered an MRI

scan.  The scan revealed mild degenerative changes and disc desiccation from L2-3 to L5-S1 with a

central disc extrusion at  L2-3 and disc bulge at L3-4 and L4-5 along with facet joint hypertrophy.

Dr. Rutherford prescribed more physical therapy and medication.  He referred the claimant to Dr.

Schlesinger for epidural steroid injections, targeting the L4-5 level.  Dr. Rutherford also

recommended light duty with a ten pound weight limitation.  The claimant reported no benefit from

the injection.  Dr. Rutherford had no other treatment to offer him and ordered an FCE.

The FCE, performed August 2, 2007, was considered valid and placed the claimant in the
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Heavy Physical Demand Classification, lifting up to 80 pounds.  The claimant later reported moderate

improvement from the steroid injection and Celebrex.  He indicated he was ready to return to work

(he had not worked since January, 2007), and reported only mild low back pain during the FCE

testing.

The claimant developed gastrointestinal bleeding while taking Celebrex.  Dr. Rutherford

recommended he use Tylenol.  The claimant was released to return to work August 30, 2007 based

on the FCE results, however, Dr. Rutherford referred the claimant to Dr. Sunder Krishnan for

injections based on the facet joint arthropathy.  It appears the claimant never received this

recommended treatment.
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In January, 2008, the claimant saw Dr. Bruffett who recommended the claimant quit smoking

and exercise to improve his core strength.

Dr. Bruffett’s Letter of January 18, 2008 to TyNet:
I would say within a reasonable degree of medical certainty that his
complaints of back pain are related to his work injury on November
28, 2006.  This is consistent with his history.  He does have pre-
existing degenerative changes in his lumbar spine, and it is my opinion
that this was rendered symptomatic at the time of his work accident.

In his report of February 13, 2008 Dr. Bruffett diagnosed “degenerative disc disease of the

lumbar spine with probable symptomatic annular tear due to work injury.”  The doctor’s use of the

word “probable” is sufficient to meet the reasonable degree of certainty standard, Wackenhut v.

Jones, 73 Ark. App. 15, 40 S.W.3d 333 (2001).  On May 28, 2008, Dr. Bruffett noted the claimant

was unable to follow-up on the recommended therapy to improve core strength because his job as

a long haul truck driver took him out of town for weeks at a time.  Dr. Bruffett prescribed Ultracet

and advised the claimant to follow-up with his family physician.  Dr. Bruffett assessed a 0% rating

and no work restrictions.

Dr. Sprinkle issued a report dated July 31, 2008.  The claimant reported increased pain with

activity (lifting, standing, twisting, bending) for which he took Tylenol.  Dr. Sprinkle diagnosed

preexisting degenerative disc disease of the lumbar spine.  He opined that the claimant had healed

from the work-related injury with no permanent impairment.  

Dr. Sprinkle commented,  “his disc herniations that are described on
his MRI are most consistent with findings  you might typically expect
to see with degenerative phenomena.  I don’t think they would cause
any permanent impairment therefore I don’t his work injury justifies
any permanent impairment.”

FINDINGS AND CONCLUSIONS

Permanent impairment, which is usually a medical condition, is any permanent functional or

anatomical loss remaining after the healing period has been reached.  Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).  Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424

S.W.2d 863 (1968), the Arkansas Supreme Court held that physical functional loss may best be
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measured through physical examination by competent medical specialists.  The Commission must first

evaluate the medical evidence and determine if the permanent impairment is supported by objective

and measurable findings,  Reader v. Rheem Mfg. Co., 38 Ark. App. 248, 832 S.W.2d 505 (1992),

Ark. Code Ann. §11-9-704(c)(1)(B).  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment, Ark. Code Ann.

§11-9-102(4)(F)(ii).

The claimant contends he is entitled to a 5% rating to the body as a whole based on Table 75,

Section II C at page 113 of the AMA Guidelines which provides:

Unoperated on, stable, with medically documented injury, pain, and
rigidity associated with moderate to severe degenerative changes on
structural tests; includes unoperated or herniated nucleus pulposus
with or without radiculopathy.

The words, “with medically documented injury, pain, and rigidity”
imply not only that an injury or illness has occurred, but also that the
condition is stable, as shown by the evaluator’s history, examination,
and other data, and that a permanent impairment exists, which is at
least partly due to the condition being evaluated and not only due to
preexisting disease.

It should be noted, however, that Section II C is valued at 7%, not 5% as contended by the claimant.

Given the claimant’s youth, history of manual labor, lack of medical treatment prior to the

injury, positive MRI scan and valid FCE, I find his back condition with disc protrusions and an

annular tear, was caused by the compensable injury entitling him to a rating for permanent

impairment.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employee-employer-carrier existed among the parties
on November 28, 2006 at which time the claimant
sustained a compensable back injury at a compensation
rate of $488.00/$366.00.  Medical expenses and
temporary total disability benefits were accepted.  The
respondents are entitled to a credit of $512.00 due to
an overpayment.

2. The claimant has proven by a preponderance of the
evidence of record that he is entitled to a 7%
impairment rating for disc protrusions based on Table
75 of the Fourth Edition of the AMA Guides to the
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Evaluation of permanent impairment.  The
compensable injury (disc protrusion) is the major
cause of the claimant’s disability.

3. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN
Administrative Law Judge


