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MILBANK MANUFACTURING COMPANY, INC., 
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Hearing conducted before Administrative Law Judge S. Dale Douthit in El

Dorado, Union County, Arkansas.

Claimant was represented by Mr. F. Mattison Thomas, III, Attorney at Law, El

Dorado, Arkansas.

The respondents were represented by Mr. William C. Frye, Attorney at Law,

North Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 18, 2009, the above captioned claim came on for a hearing

in El Dorado, Arkansas.  A prehearing conference was conducted on

November 13, 2008, and a Prehearing Order was entered on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit “1” and made

a part of the record without objection, subject to any modifications made at the

full hearing.

The parties stipulated to the following at the February 18, 2009, full

hearing:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 28, 2005.

3) Claimant sustained a compensable wrist injury on

September 28, 2005, which was accepted as a medical claim

only.

At the full hearing, the parties agreed to litigate the following issues:

1) Compensability of carpal tunnel syndrome that arose on or

about September 28, 2005, or later.

2) If compensability is overcome, whether claimant is entitled to

temporary total disability from February 18, 2008, to a date to

be determined, all associated medical treatment, and

attorney’s fees.

3) Average weekly wage and appropriate compensation rates.

At the prehearing conference, the claimant contended that he suffered a

wrist injury while working for the respondent employer on September 28, 2005;

that the claim was accepted as a medical only claim.  The claimant was treated

by Dr. Daniels who ordered the MRI which noted arthritis and degenerative

changes in the wrist.  Claimant returned to work and continued to work until April

2007 when claimant, who was continuing with his job or rapid repetitive motion,

began to experience problems with his carpal tunnel syndrome again.  Claimant

contends that in January 2008, Dr. Daniels, the doctor who was treating claimant,
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wanted to do an exploratory surgery for arthritis.  Respondents sent the claimant

to see Dr. Moore, who diagnosed the claimant as having carpal tunnel syndrome

of the right wrist.  Dr. Moore scheduled surgery.  Respondents then denied the

claim and laid the claimant off, February of 2008, and have refused to pay for

surgery that Dr. Moore says needs to be done.   W ithout the needed medical

treatment, the claimant continues to suffer problems with his wrist.  Claimant has

had to draw unemployment benefits which are expiring.  Claimant further

contends that he is entitled to the surgery by Dr. Moore, and additional medical

treatment until the end of his healing period, TTD from February 2008 through a

date to be determined, and permanent impairment benefits once the claimant has

been rated.  Claimant also contends that the applicable compensation rates

should be based on a forty hour week at $11.77 per hour, if it is determined that

the claimant sustained compensable carpal tunnel injuries in 2005.  In the

alternative, the claimant contends that if it is determined that  compensable

carpal tunnel injuries were in 2008, that they should be figured on a forty hour

week at $13.14 per hour.

At the prehearing conference, the respondents contended that the claimant

suffered a wrist sprain while lifting a socket on a paint line on September 28,

2005, and it was accepted as a medical only claim.  It was treated by Dr. Daniels,
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who ordered an MRI.  Dr. Daniels noted that the claimant had arthritis and

degenerative changes in the wrist.  He also noted the claimant had full range of

motion of the wrist.  The respondents contend that in April, nearly two years after

the incident, claimant primarily had subjective complaints with no objective

measurable findings.  The diagnosis was once again degenerative arthritis of the

wrist.  In August 2007, Dr. Daniels noted the claimant had no swelling deficits and

full range of motion.  The respondents contend that during January of 2008, Dr.

Daniels wanted to do an exploratory surgery for arthritis of the claimant’s wrist.

 The respondents then sent the claimant to Dr. Moore, who diagnosed the

claimant as having carpal tunnel syndrome of the right wrist.  The claimant has

been in laid off since February of 2008 and has been collecting unemployment.

Despite the fact that he has been away from the activities of his employment, he

continues to indicate that his condition has worsened.  The respondents contend

that the carpal the tunnel syndrome that Dr. Moore is wanting to treat is not a

compensable consequence of the claimant’s wrist problems. 

At the time of the hearing, it was the respondents’ position that if  the claim

is compensable, that it would go back to 2005.  Respondents introduced the

wage records for the 52 weeks prior to September of 2005 that reflect earnings

of $25,137.53, which includes his regular time and all of his overtime and holiday
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pay.  They divided that by 52 and we came up with an average weekly wage of

$483.41.  

The respondents also contended at the hearing that as far as the

unemployment, claimant was part of a layoff status for second shift staring in

February of 2008, and was called back to work but since it was not on his regular

shift, and with seniority there, he did not want to go back on a different shift, so

he chose instead to continue to collect unemployment rather than return to work.

Respondents further contended at the hearing that, as far as Dr. Moore, Dr.

Moore’s history in this case was that the claimant had been having problems for

eight years, not in 2008, and anticipate that the deposition of Dr. Moore will be

introduced today and in it he could not state that the carpal tunnel was caused by

the claimant’s work within a reasonable degree of medical certainty.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.
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2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to the right wrist in the

form of carpal tunnel syndrome.

4) The claimant has proven by a preponderance of the evidence

that he is entitled to all reasonable and necessary medical

treatment related to his compensable right carpal tunnel

syndrome injury, including but not limited to all treatment

contained in the record to the claimant’s right upper extremity

and the right carpal tunnel release surgery now recommended

by Dr. Moore.

5) Claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability

benefits from February 18, 2008, to a date yet to be

determined.

6) Since indemnity benefits are not awarded at this time no

attorney’s fees are applicable; however, it is anticipated that

following the claimant’s right carpal tunnel release surgery

there will be a period of temporary total disability in the future

for which attorney’s fees would apply.  I specifically find that

any future temporary total disability or permanent partial

disability rates shall be computed based on the claimant’s

average weekly wage of $525.60 per week.

7) All issues not addressed herein are reserved.

DISCUSSION

The claimant worked for the respondent employer in various production

/assembly line duties from approximately September of 1999 through February
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of 2008.  The parties stipulated that claimant sustained a compensable right wrist

injury on September 28, 2005.  Following the claimant’s compensable wrist injury

in 2005, he treated with Dr. Smart.  Dr. Smart then referred the claimant to Dr.

Daniels.

The claimant treated on and off with Dr. Daniels for approximately two

years while still complaining of right wrist problems.  Dr. Daniels tried different

types of treatment for the claimant’s admitted compensable right wrist injury over

the years; however, finally in late 2007 with continuing complaints of pain and

tingling in the claimant’s right wrist, Dr. Daniels recommended an exploratory

type surgery of the claimant’s wrist to determine if the claimant had arthritic

problems.  After Dr. Daniels’ recommendation for surgery of the claimant’s right

wrist, the respondents asked the claimant to be evaluated by Dr. Michael Moore

for an independent medical evaluation.

After seeing the claimant only one time, Dr. Moore, after reviewing the

claimant’s clinical history and current problems in May of 2008, opined the

claimant could possibly have carpal tunnel in his right wrist.  Dr. Moore

immediately recommended a nerve conduction study which was performed by Dr.

Rutherford.  Dr. Rutherford’s nerve conduction report which is contained in the

record herein conclusively finds that the claimant has right carpal tunnel
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syndrome.  Following the nerve conduction study, Dr. Moore recommended right

carpal tunnel release for which the respondents controvert.  The respondents

contend that claimant’s right carpal tunnel syndrome is not compensable.  

It is important to note that in between Dr. Daniels’ recommendation of right

wrist surgery and Dr. Moore’s recommendation of right carpal tunnel release

surgery, the claimant was laid off by the respondent-employer.  Said layoff

occurred sometime in February of 2008.

ADJUDICATION

Arkansas Code Annotated § 11-9-102(4)(A) defines compensable injury:

(i)  An accidental injury causing internal or external physical harm to

the body or accidental injury to prosthetic appliances, including

eyeglasses, contact lenses, or hearing aids, arising out of and in the

course of employment and which requires medical services or

results in disability or death.  An injury is “accidental” only if i t is

caused by a specific incident and is identifiable by time and place

of occurrence; 

(ii)  An injury causing internal or external physical harm to the body

and arising out of and in the course of employment if it is not caused

by a specific incident or is not identifiable by time and place of

occurrence, if the injury is:

     (a) Caused by rapid repetitive motion.  Carpal tunnel syndrome

is specifically categorized as a compensable injury fall ing within this

definition . . .

A compensable injury must be established by medical evidence supported

by objective findings. A.C.A. § 11-9-102(4)(D).  Claimant’s burden of proof shall

be a preponderance of the evidence. A.C.A. § 11-9-102(4)(E)(i).  If claimant fails
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to establish by a preponderance of the evidence any of the requirements for

establishing the compensability of the injury alleged, he fails to establish the

compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility

of the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission

is not required to believe the testimony of the claimant or other witnesses but

may accept and translate into findings of fact only those portions of the testimony

it deems worthy of belief.  Morelock v. Kearney Co., 48 Ark. App. 227, 894

S.W.2d 603 (1995).  The Commission may accept or reject medical opinions and

determine their medical soundness with probative force.  It is important to note

that the claimant’s testimony is never considered uncontroverted.  Nix v. W ilson

World Hotel, 46 Ark. App. 303, 879 S.W .2d 457 (1994).

Once the presence of an injury is established by objective findings, a

claimant seeking workers’ compensation benefits for a gradual onset injury also

must prove by a preponderance of the evidence that: (1) the injury arose out of

and in the course of employment; (2) the injury caused internal or external

physical harm to the body which required medical services or resulted in

disability or death; (3) the injury was the major cause of the disability or need for
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treatment.  A.C.A. § 11-9-102(4)(A)(ii) and (E)(ii).

The claimant seeks a determination of compensability and treatment in

connection with his right carpal tunnel syndrome.  As noted above, the Arkansas

Supreme Court has interpreted the statutory language in A.C.A. § 11-9-102(5)

(A)(ii) to mean that the claimant is not required to prove that his right carpal

tunnel syndrome was caused by rapid repetitive motion.  Kildow v. Baldwin Piano

& Organ, 333 Ark. 335, 969 S.W .2d 190 (1998).  In the instant case, both Drs.

Rutherford and Moore have diagnosed the claimant with right carpal tunnel

syndrome.  The nerve conduction study performed by Dr. Rutherford revealed

right carpal tunnel syndrome.

Dr. Michael Moore’s deposition was taken on December 9, 2008, and is

found incorporated herein as Claimant’s Exhibit No. 3.  During Dr. Moore’s

deposition the parties’ counselors attempted to pin Dr. Moore down as to

causation with regard to the claimant’s work and his right carpal tunnel.  Dr.

Moore could not state anything within a reasonable degree of medical certainty

and his testimony can best be summed as follows: “I can’t definitely say that.  But

it doesn’t mean I’m right or wrong.  I just – I can’t definitely state that.”  (Cl. Ex.

3, pg. 24, lines 14-16).

Dr. Moore did state in his deposition regarding claimant’s job duties and
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carpal tunnel syndrome as follows: “Well, it’s a job that I would consider a

possibility for carpal tunnel syndrome also, because you’re using a pneumatic

tool.”  (Cl. Ex. 3, pg. 20, lines16-18).  However, even with regard to the claimant’s

other job duties Dr. Moore still could not give a definitive answer on causation.

Ultimately, however, the Commission is charged with the determination of

causation and major cause.  Here there is no doubt the claimant has right carpal

tunnel syndrome, supported with objective medical findings.  It is equally clear to

this examiner that the claimant’s right carpal tunnel injuries are compensable and

are directly related to the claimant’s employment activities.  I also further

specifically find that the claimant’s carpal tunnel injury is the major cause for his

now needed right carpal tunnel release surgery.  In making such determination

of compensability, it must be noted that there is no legitimate evidence that the

claimant contracted right carpal tunnel between the time of his layoff and the

nerve conduction study.

In making the determination that the claimant’s right carpal tunnel

syndrome arose out of and in the course of his employment, I must note that I

found the claimant to be a credible witness; and the overwhelming medical

evidence shows that the claimant’s right wrist problems began and worsened

during the course of his employment with the respondent-employer between 2005
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and 2008.  What started out as an admitted compensable right wrist injury

gradually over time turned into a compensable right carpal tunnel syndrome injury

as well.  All of the evidence contained in the record shows that the claimant’s

work involved the use of his right hand in lifting, twisting, and pushing parts and

equipment.  Based upon the credible evidence, I find that the claimant has met

his burden of proof by a preponderance of the evidence for compensable right

carpal tunnel syndrome and the need for treatment, including surgery.

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  A.C.A. § 11-9-508(a).  The claimant must prove by a

preponderance of the evidence that he is entitled to additional medical treatment.

Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989 S.W.3d 543 (1999).  What

constitutes reasonable and necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).  In the present matter, I have found that the claimant has

proven by a preponderance of the evidence that he has sustained a compensable

right carpal tunnel syndrome injury.  I further find that the claimant has proven by

a preponderance of the evidence that he is entitled to all medical treatment

contained in the record herein relating to the claimant’s right upper extremity.
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Specifically, I further find that the claimant is entitled to the additional right carpal

tunnel release surgery now recommended by Dr. Michael Moore.

The claimant has requested temporary total disability benefits from

February 18, 2008, through a date yet to be determined.  It is apparent from the

testimony that the February 18th date is the date the claimant was laid off by his

employer.  An employee who has suffered a scheduled injury is to receive

temporary total or temporary partial disability compensation during his healing

period or until he returns to work, regardless of whether he has demonstrated that

he is actually incapacitated from earning wages. A.C.A. § 11-9-521(a); Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W .3d 822 (2001).  Clearly, with

a recommendation of surgery the claimant is still within his healing period.

However, the question of whether the claimant has returned to work

requires a detailed analysis.  I have specifically found that the claimant sustained

right carpal tunnel syndrome injury while working for the respondent-employer.

Clearly, in this examiner’s opinion, the claimant had right carpal tunnel syndrome

before being released on a company layoff that was not related to the claimant’s

compensable injury.  Therefore, it reasons that the claimant did return to work

during his healing period and was able to perform the tasks assigned to him.  The

evidence also shows that shortly after the claimant was laid off he was offered to
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return to work doing similar duties but declined to return.  Although somewhat

disputed by the claimant, it is clear to this examiner that the claimant did not

accept the offer to return back to work because of the shift time, not because of

the work duties or his compensable carpal tunnel.

It must be pointed out that the claimant’s failure to return to work in order

to receive temporary total disability benefits must be for reasons related to the

compensable injury.  Fendley v. Pea Ridge School District, CAO6-585 (12-20-

06).  Even the claimant admitted under oath that he would still be working if it

were not for the layoff.  

Q But for the fact that you had been on layoff, you would have

been back at work, would you not?

A Right.

(T. pg. 70, lines 14-16).

The claimant went on to testify that if he had been offered a job on his regular

shift, he would have gone back to work.

Q Page 18, I asked you – well, okay.  Question: Well, if you

were contacted, say next week, and they said they had a job

available, would you be returning to work or not?  Your answer:

Yeah.  Question: Assuming it was your shift?  Answer: Yeah.  Then

I asked you: Since your unemployment is about to run out, would

you consider a job if it was say on first shift or days?  Your answer

was:  Depends on what it is.  Do you remember telling me that?

A I sure do.
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Q So if a job had been available on your shift, you would have

had to take it, correct?

A Right.

Q And that job would have been either the flow line, the paint

line, or the rabbit line, correct?

A True.

Q And those are the jobs that you have done in the past?

A True.

Q And you would have gone back to work?

A True.

(T. pg. 69-70, lines 15-25 & 1-10).

In making the determination that the claimant is not eligible for temporary

total disability during the period requested at this time, it must also be noted Dr.

Daniels’ report on August 31, 2007, found at Claimant’s Exhibit 1, page 11,

wherein he states, “He is still on full duty without restrictions.”  It is clear to this

examiner that the claimant had carpal tunnel in August of 2007 and Dr. Daniels

still did not take the claimant off work.  To further support the position that

claimant’s requested and alleged temporary total disability was not related to his

compensable injury, one must look at Dr. Moore’s report found at page 28 of

Claimant’s Exhibit 1 where he states, “Patient may return to work.”  That was
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given on May 29, 2008, and stated the claimant could return to work on May 30,

2008.  It is clear to this examiner that when pushed for an opinion from Dr. Moore

on the claimant’s ability to return to work even with right carpal tunnel injuries, the

doctor said the claimant could return to work.

This examiner does specifically note that at the time of Dr. Moore’s

diagnosis of right carpal tunnel surgery, the claimant was not working.  However,

I find that the claimant had right carpal tunnel syndrome prior to leaving his

employment and the reason that he left his employment was in no way related to

his compensable injury, therefore the claimant did return (or keep working) to

work.  It is also clear that the claimant could have returned to work shortly after

his layoff and did not do so only because of the times that he would have to work

and not due to his compensable injury.  Dr. Moore’s return to work further shows

that the claimant’s failure to work was in no way related to his compensable

injury.  Therefore, I find that claimant has failed to prove by a preponderance of

the evidence that he is entitled to temporary total disability benefits from

February 18, 2008, to a date yet to be determined.  However, I specifically have

found that the claimant is entitled to the right carpal tunnel release surgery now

recommended by Dr. Moore and it is obviously highly anticipated that the

claimant will have periods of temporary total disability during and following his



CALVIN B. DANIEL - F806617

-17-

right carpal tunnel release surgery.  I specifically find that for purposes of future

benefits the claimant’s applicable compensation rates shall be based on the

claimant’s average weekly wage of $525.60 per week.  I base that on the

claimant’s testimony that he earned $13.14 per hour for a forty hour week when

he left his employment with the respondent-employer.  It is clear to this examiner

that any debilitating time the claimant will be off work will be following his layoff

and following his right carpal tunnel release surgery.  I also find that any future

indemnity benefits related to the claimant’s surgery would also be considered

controverted by the respondents.

AWARD

Respondents are directed to pay benefits in accordance with the findings

of fact and conclusions of law set forth herein.  All accrued sums shall be paid in

a lump sum without discount and the award shall earn interest at the legal rate

until paid, pursuant to A.C.A. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


