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STATEMENT OF THE CASE

On September 22, 2009, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on June 29, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a stipulation concerning the period that temporary total disability

benefits were paid, they are the following four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/insurance carrier relationship existed on or about

August 17, 2007, at which time Claimant sustained a compensable injury to

her right ankle.

3. Claimant is entitled to a disability rate of $20.00 per week.

4. Respondents paid Claimant temporary total disability benefits through

September 14, 2008.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issue concerning Claimant’s entitlement to additional permanent partial disability

benefits was withdrawn, leaving the following:

1. Whether Claimant sustained a compensable injury to her right knee.

2. Whether Claimant is entitled to reasonable and necessary medical treatment

for her right knee.

3. Whether Claimant is entitled to additional temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

Claimant and Respondents each added an additional contention at the hearing.

The respective contentions of the parties are thus as follows:

Claimant:
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1. Claimant contends that she sustained an admitted compensable right leg

injury  on August 17, 2007.  Apparently, the Respondents have taken the

position that they are only going to pay for benefits associated with the

Claimant’s ankle condition, and they are refusing to be responsible for any

medical associated with the knee.  Claimant contends that the knee

condition is compensable as well as the ankle and that the matter has been

controverted.

2. Claimant reserves the right to pursue other benefits to which Claimant may

become entitled in the future.

3. Claimant’s attorney respectfully requests that any attorney’s fees owed by

Claimant on controverted benefits paid by award or otherwise be deducted

for Claimant’s benefits and paid directly to Claimant’s attorney by separate

check, and that any Commission order direct the Respondent to make

payment of attorney’s fees in this manner.

4. Claimant did not reach the end of her healing period with respect to her right

ankle injury until at least March 13, 2009.  Additional temporary total

disability benefits are owed from September 15, 2008 through March 13,

2009.

Respondents:

1. Claimant did not sustain a compensable injury to her knee.
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2. Claimant’s healing period ended on October 20, 2008, when Dr. Larry

Nguyen released her with an impairment rating of ten percent (10%) to the

lower extremity and four percent (4%) to the person as a whole.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because its admission will help to “best ascertain the rights of the parties”

under Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002), Claimant’s Proffered

Exhibit 2, the transcript of her deposition taken August 11, 2009, will be

admitted into evidence and given due weight.

4. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her right knee–either in the form of a new

injury, compensable consequence, or compensable aggravation of a pre-

existing condition.

5. Claimant has not proven by a preponderance of the evidence that she is

entitled to reasonable and necessary treatment of her right knee.

6. Claimant has proven by a preponderance of the evidence that she is entitled

to additional temporary total disability benefits from September 15, 2008
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through October 20, 2008, and from October 21, 2008 to the date she

returned to work as a dispatcher.

7. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee on the amount of additional indemnity

benefits awarded herein.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

During the cross-examination of Claimant, her attorney moved for the admission of

the transcript of her deposition that was taken on August 11, 2009.  Respondents’ counsel

replied that he could not agree to its admission without objectionable parts therein being

redacted.  He maintained that it was a discovery deposition, and is hearsay.  I took the

objection under advisement and permitted the transcript to be proffered.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that admission of Claimant’s deposition will help to “best ascertain the rights of the

parties.”  Thus, Claimant’s Proffered Exhibit 2 should be and is hereby admitted into

evidence, and will be given due weight.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of two index pages and 40 numbered pages thereafter; and Claimant’s Exhibit

2, the transcript of her deposition taken August 11, 2009, consisting of 31 numbered

pages.

Testimony-Hearing

Barbara Jean Fry.  Claimant testified that she is 40 years old, has a high school

diploma, and possesses an emergency medical technician (“EMT”) license.  She was

employed as a warehouse worker for Wal-Mart, unloading merchandise, during the period

covered by the instant claim.  Beginning in 2001, she also worked as a volunteer EMT for

Respondent City of Bald Knob’s ambulance service.  In this capacity, she went out on

calls, assessed patient injuries, and placed them on boards or cots for treatment and/or

transport.

Claimant stated that on August 17, 2007, she injured her right lower extremity while

working for Bald Knob.  She described the incident as follows:  “We were going on scene.

There was a cattle guard.  I put my–I was walking across it and my heel went in between

the slats and my toes came up and met my shin.”  She experienced sharp pain from her

toes all the way up through her knee.  As a result, she felt a constant pain that included
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intermittent stabbing pains if she moved her toes.  Claimant underwent surgery on her right

Achilles tendon on February 5, 2008.

She collected 52 weeks of disability benefits from a policy from Bald Knob, along

with minimum (due to her volunteer status) $20.00 per week in temporary total disability

benefits at the same time and for a period after the former benefits ceased.  Dr. Larry

Nguyen assigned her an impairment rating on October 20, 2008, but continued to treat her

Achilles tendon and ankle thereafter.  She saw Nguyen on December 10, 2008, underwent

an MRI nine days later, and then had a Doppler test on January 8, 2009.  Claimant

returned to Dr. Nguyen in March 2009 and learned that he would release her after a

functional capacity evaluation (“FCE”) was conducted.  However, the Respondent carrier

denied the FCE.

She contends that she still has problems with her Achilles tendon and ankle, and

has undergone more treatment for that area recently.  While her tendon repair is holding,

scar tissue has wrapped around a nerve.  Nguyen gave her a shot and placed her in a

different brace.  Respondents have continued to cover her care for this area (however, as

of the time of the hearing they had not yet taken a position on the new brace).  Claimant

recently experienced numbness in her foot and pain and swelling in her knee and calf.

She went to the emergency room and underwent testing for the presence of a blood clot.

Claimant’s testimony was that while she underwent treatment for her right Achilles

tendon and ankle, her right knee continued to hurt.  This included the period that she was

undergoing physical therapy.  In fact, she underwent two injections into her knee so that,

inter alia, she could complete therapy.  She wore for several months a boot cast that
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extended up past the middle of her right calf.  The therapy and the boot preceded the

surgery on her ruptured Achilles tendon.  Claimant stated that the boot caused her to “walk

lop-sided,” and hurt her right knee.  She described her legs as being short, and added that

the dangling cast hurt the knee in this fashion as well.

According to Claimant, Dr. Nguyen is willing to treat her knee if Respondents will

cover said treatment.  Because Respondents have denied coverage, her knee remains

untreated.  She stated that she will not be able to walk correctly until her knee is repaired.

Even if this were not the case, Claimant asserted that she would still have difficulty getting

around because the area of her right foot from her heel to her smallest toe is numb.  This

was the reason Nguyen gave her the injection.  It is Claimant’s understanding that if

Respondents were to approve additional treatment, she would receive therapy to deal with

this problem.

Claimant denied having any problems with her right knee, other than “regular body

aches,” prior to the cattle guard incident.  Later, however, she stated that she had “a little

fluid” on one of her knees while she was in high school and that the problem resolved

within a couple of weeks.

According to Claimant, she had to quit her job at Wal-Mart because standing on

concrete causes her right ankle and calf to swell.  With respect to her EMT volunteer

position with Bald Knob, she functions merely as a training supervisor.  She performs no

lifting, and remains in the ambulance while other personnel render treatment.

Under questioning from Respondents, Claimant stated that after she stepped into

the cattle guard, she could not walk without a lot of pain.  She returned to the ambulance,
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and experienced swelling in her right leg.  Claimant admitted that her deposition testimony

was that the swelling went all the way to her knee.  She noticed after undergoing a lot of

physical therapy that the knee kept hurting.  The pain began in the outer aspect of her

ankle and ran up through her shin to the inside part above her knee.  Her deposition

testimony was that while her entire leg was swollen, her knee did not hurt at the time of the

injury.

Prior to the cattle guard incident, Claimant was able to exercise with weights three

times a week.  Since the injury, however, she has gained 70 pounds and is no longer able

to maintain an active lifestyle.  Asked about when her knee began hurting, she stated:

“I’ve had trouble with both of my knees.  I’m not sure what the dates are.”  But later in her

testimony, Claimant testified:  “The only knee that I’ve had a problem with is the one that

the injured leg is on–that’s on the injured side.”

She elaborated that the physical therapy caused problems with the right knee.

Claimant was not aware of injuring the knee during therapy.  Some of the exercises she

performing during physical therapy placed “a lot of pressure on [the] knee.”  Therapy

sessions also involved stretching and use of ice packs–Claimant did not stand the entire

time.

With respect to her treatment, Claimant testified that the casts she has worn did not

go all the way up to her knee.  She has recently had an MRI, and underwent an injection

in the mid-calf area due to the numbness she referred to earlier.  Claimant cannot explain

why the numbness developed; her activities had not changed around that time.  Her knee

has not been injected recently.  The last injection was earlier in the summer of 2009.
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When questioned further by her attorney, Claimant stated that when she went for

physical therapy, it was for her knee as well as her ankle.

Under further cross-examination, Claimant testified that she underwent therapy both

before and after her Achilles tendon surgery.  She stated that her therapy reports reflect

that it was to be for both the ankle and knee.

When questioned by me, Claimant testified that the only job she has at present is

a part-time position, ten hours per week, as ambulance director for the City of Bald Knob.

The job involves dealing with insurance paperwork, and she sits while working.  Since the

cattle guard incident, she has also had a paying ambulance dispatch job with Bald Knob.

She has also been a substitute school nurse.  Claimant stated that these jobs involved

primarily sitting.  She has applied for jobs with North Star and as a full-time aide for school

children with special needs.

Claimant testified that to her knowledge, Respondents have paid for her knee

injections.  She stated that she has never undergone knee surgery.  After she was injured

by the cattle guard, her right leg was swollen from her toes to the top of her knee.

When questioned further by Respondents, Claimant stated that she is no longer

working as a dispatcher for Bald Knob because of a change in management, not because

of her injury.  When she worked at Wal-Mart, she was on her feet the entire 12-hour shift,

three days a week.

Testimony-Deposition

Barbara Jean Fry.  Claimant was deposed on August 11, 2009, and the transcript

thereof was admitted as Claimant’s Exhibit 2.  Under questioning from Respondents, she
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testified that while working as a dispatcher for the City of Bald Knob, she dispatched fire,

police and ambulance for the city,  fire and first responders for the town of Velvet Ridge,

and police and first responders for the town of Bradford.  In the job, she sat at a keyboard

and answered the telephone.  When she performed this job after the cattle guard incident,

she was unable to work more than one time a week because the dangling of her right leg

from the chair caused her foot and ankle to swell.  She stated that if she performed any

physical activity in the job, she would hurt the rest of the day.  Claimant left that job in late

2008 or early 2009 for personal reasons unrelated to her injury.

She is certified as an EMT.  In addition to exercising with weights three times a

week prior to the injury, she walked a least a mile each day, played basketball, softball and

volleyball, and fished.  She no longer plays ball, and cannot fish because sitting in a boat

now causes her foot to swell.

When she worked at Wal-Mart, she lifted “[a]nything from ounces to 100 pounds or

more,” and drove stand-up forklifts.  There were no sit-down forklifts there.

Claimant underwent physical therapy after her injury, but testified that she did not

hurt her right knee while doing so.  When asked when she first had problems in this area,

she testified:

Whenever I had the injury, it swelled from my toe all the way to my knee.  So
I didn’t know exactly what all was going on.  Then after doing a lot of the
physical therapy is when I noticed that my knee kept hurting.

She specified, however, that she did not experience knee pain at the time of the cattle

guard incident.  Claimant explained that the pain comes up from her ankle on the outside

and then cuts across the front of her knee to the inside portion above the knee.  She still
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has fluid on the knee.  Claimant stated that she experiences stabbing pain at the point

where her right shin and knee meet.  The pain has progressed to where at times it goes

from her ankle to her groin area.  She did not recall when she first told Dr. Nguyen of the

knee pain.  He has treated it with Celebrex, glucosamine, over-the-counter medication, and

injections.

Claimant underwent MRIs a couple of months before the surgery, which was

performed on February 5, 2008.  She has not seen Dr. Nguyen since April 29, 2009

because Respondents have not permitted her to do so.  Claimant’s desire is to see

someone who will treat her knee.  Her understanding is that she has worn cartilage in the

knee; she is not aware of a tear.

Claimant stated that she rolls her ankle to the right.  She is unable to move her right

big toe.  However, she can still use her right foot to operate the accelerator and brake of

her vehicle.  She can stand on tiptoe, but not without pain.

Under questioning from her counsel, Claimant testified that because she was merely

a volunteer, she did not have group health insurance through the Arkansas Municipal

League.  To her knowledge, all of the bills she has incurred to date in connection with her

care have been paid by Respondents.  She underwent an MRI of her knee at the very

beginning of her treatment, and Dr. Nguyen administered steroid injections into her knee

on two occasions to help with pain relief so that she could tolerate physical therapy.

However, it is her understanding that Respondents are controverting any additional

treatment of the knee.

Records-Medical
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The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 reflect the following:

Claimant on August 20, 2007 presented for treatment and stated that she had been

in a field three days before on an ambulance call when she struck her right leg on a cattle

guard, and later injured the same leg by stepping into a hole.  She was noted to have

bruising in the middle of the back of her right calf, and complained of tingling and

numbness in the leg plus tenderness in her Achilles tendon.  She was given restrictions

of no climbing and limited standing on her right foot, and was taken off work from Wal-Mart

until September 1, 2007.  On August 31, 2007, she returned for treatment, complaining of

pain in her right ankle.  She was returned to full duty.  However, on September 11, 2007,

Claimant returned and complained of worsening pain and swelling that was causing

blisters on her right ankle and foot.  She underwent x-rays of her right foot and ankle on

September 14, 2007 that showed only soft tissue swelling.  Dr. J.P. Wornock instructed

Claimant to remain on crutches, and referred her for physical therapy.  When she

continued to present with ankle pain and swelling on October 5, 2007, Wornock prescribed

additional therapy.  Claimant on October 12, 2007 reported that her condition was

improving, and Dr. Wornock prescribed three more sessions of physical therapy and stated

that she would be released with no restrictions on October 16, 2007.

However, she continued to complain of some pain and swelling.  Claimant was

noted to still have edema in the ankle as of November 10, 2007, along with tingling and

stabbing pains.  She underwent an MRI of the right ankle and foot on November 15, 2007

that reflected, inter alia, a subacute to chronic near complete tear of the distal Achilles
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tendon, a “tiny” amount of knee joint effusion, and an area of contusion or edema from the

inferior aspect of the patella.  Dr. Wornock referred Claimant to OrthoArkansas.

Claimant saw Dr. Nguyen on January 16, 2008.  He noted that the MRI showed an

Achilles tendon tear with “8 cm of diffuse thickening and hemorrhage.”  Nguyen operated

on February 5, 2008, performing a right Achilles tendon rupture late repair with flexor

hallicis longus tendon transfer, along with a right tarsal tunnel release.  She went to the

emergency room at White River Medical Center on February 11, 2008, complaining of leg

pain.  The cast was too tight, and was removed.  The next day, she returned to Dr.

Nguyen, who placed her in a short leg cast.  Nguyen stated that Claimant would begin

touch down weight bearing for transfer to a wheelchair and walker gait.  On February 19,

2008, Dr. Nguyen stated that she would remain partial weight-bearing with a boot and

walker, or a wheelchair.  He wrote that she should remain off work, and would take six to

nine months to reach maximum medical improvement.  On March 18, 2008, Nguyen wrote

that he would let her “wean her crutches and weight-bear as tolerated with her boot.”

Claimant returned on April 29, 2008, and Dr. Nguyen noted that she was doing well.  He

stated that she should continue to wean her crutches, weight-bear as tolerated, and wean

the boot as well.  Nguyen sent her for physical therapy, and noted that she should remain

on Class IV activities at work.  On May 6, 2008, he wrote that she should remain at Class

IV, and stay off work from Wal-Mart for three more months.  Claimant returned to Dr.

Nguyen on June 11, 2008 and reported soreness (not in a specified area, however) from

therapy.  He instructed her to progress to Class III activities at work, and continued her off

work from Wal-Mart.  She complained of plantar heel pain on June 25, 2008, and Dr.
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Nguyen attributed it to plantar fasciitis “likely from her altered weightbearing being [sic]

being in a boot.  He progressed her to Class II activities at work.

Claimant saw Dr. Nguyen on July 23, 2008 and reported that while her plantar

fasciitis had improved, “her knees have been bothering her more.”  He noted that she had

patellofemoral crepitance anteriorly and medially.  X-rays of the right knee showed mild

to moderate medial joint space and patellofemoral degenerative joint disease.  Claimant

reported on September 8, 2008 that her knee had improved.  He stated that she could

return to work the following week, provided her with a stirrup brace, and scheduled her to

return to six to eight weeks to place her at maximum medical improvement.  During her

October 20, 2008 visit, she reported no knee difficulties, but reported occasional heel pain.

Nguyen released her and declared her to be at maximum medical improvement, but stated

that he did not think she could return to her warehouse job.  He placed a shot in her sural

nerve and gave her a permanent impairment rating of ten percent (10%) to the lower

extremity or four percent (4%) to the whole person.

Claimant on December 10, 2008 reported soreness and swelling in the Achilles

area, and stated that she had not been able to return to her previous work.  Nguyen

prescribed Flexeril and again restricted her to Class IV activities at work.  He also ordered

an MRI of the right ankle, which was conducted December 19, 2008.  The MRI showed

thickening consistent with the prior tear, along with a signal that Dr. Brad Pierce stated

could  be due either to tendinosis or surgical changes.  Claimant also underwent a venous

Doppler ultrasound of the lower extremity, which was negative.
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On March 13, 2009, Claimant went back to Dr. Nguyen and reported that she had

been unable to return to her Wal-Mart position and that she sometimes experiences pain

and swelling in her right leg.  The doctor wrote:

At this point, it has been a year now since her injury.  I am concerned that
this is probably the best that she is going to get.  We did a previous MRI
scan show a healing tendon with scar tissue in position where there is some
tendinosis.  I discussed with her I don’t see any further surgical interventions
warranted.  We could consider an AFO brace to help support it.  She wants
to go ahead and consider closing out her case.  She has an attorney now.
We’ll get a functional capacity evaluation and consider maximum medical
improvement and a permanent partial impairment rating upon receipt of the
functional capacity evaluation results.  We had her on previous full work duty
restrictions but she was not able to tolerate this so we’ll get a functional
capacity evaluation and go from there.

In an addendum dated March 25, 2009, Dr. Nguyen wrote:

I discussed with the case manager today the patient has been terminated
from her position.  They do not wish to proceed with a functional capacity
evaluation [a]nd therefore I believe the patient has reached maximum
medical improvement as of today with a permanent partial impairment rating
of 7% whole person, 17% to the lower extremity and 24% to the foot, based
on AMA Guidelines, Fourth Edition, Chapter 3, Page 77, Table 39, for her
Achilles ankle plantar flexion weakness, given her Achilles late tendon repair
with a graft one year post-op.  As far as her permanent work restrictions, I
would recommend Class III activities, medium, no standing more than four
hours at a time without rest, no lifting more than 20 to 25 pounds at a time,
wearing a boot or AFO brace as needed.

Claimant returned to Nguyen on April 29, 2009 and presented with complaints of

radiating pain in her right leg along with spasms up her Achilles tendon and tenderness

into her anterior knee.  He assessed her as having, inter alia, “[l]ikely right knee DJD with

patellofemoral syndrome.”  With respect to her Achilles, Nguyen wrote that while it is

healed, “[i]t is never going to be normal.  There is going to be some scar tissue present

and irritating the nerves.”  This condition was part of her rating.  He fitted her with an
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Arizona brace.  Dr. Nguyen stated that he would order more therapy for her knee, although

previous therapy for this area is not detailed in Claimant’s records.  He injected the knee

to treat the pain and patellofemoral condition.  He added that “[t]he knee complaints may

be related to altered gait from her Achilles.”  The doctor also ordered another MRI of the

Achilles.

On July 21, 2009, Dr. Nguyen wrote Claimant’s counsel a letter that reads in

pertinent part:

I received your letter of July 8, 2009, regarding Barbara Fry, who is a 39
year old female patient of mine, status post right Achilles tendon late repair,
2/5/08.  She has been followed by me postoperatively with continued pain
and limping.  Recent MRI scan showed post surgical tendinosis but no new
tears.  She complains of continued right knee pain, and x-rays last visit,
6/16/09, revealed moderate to severe medial joint space narrowing.

In regards to your letter of July 8, 2009, Ms. Fry’s knee has a pre-existing
moderate to severe arthritis.  This may be aggravated by her Achilles
problem and altered gait; however, I do not have any objective data that
states that the majority of her knee condition is related to this altered gait, as
she does have moderate to severe pre-existing medial joint space narrowing
and arthritis.

ADJUDICATION

A. Compensability

Claimant has contended that in addition to suffering a compensable injury to her

right ankle, to which the parties have stipulated, she also sustained a compensable injury

to her right knee.  Respondents dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the
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course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The medical evidence in this case reflects that Claimant’s November 15, 2007 MRI

showed, inter alia, knee joint effusion.  On July 23, 2008, Dr. Nguyen found that she had

patellofemoral crepitance anteriorly and medially.  Effusion in the knee can constitute an

objective finding.  See Pickens v. Health Resources of Ark., Inc., 2007 AWCC 152, Claim

Nos. F601983 & F306687 (Full Commission Opinion filed December 7, 2007).  Crepitance
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in the knee can be such a finding as well.  See Goss v. Baker Engr., 2002 AWCC 127,

Claim No. E910877 (Full Commission Opinion filed June 19, 2002).  The November 2007

MRI also reflected

[E]vidence of a diffuse subcutaneous signal intensity area seen within the
soft tissues extending from the inferior aspect of the patella, extending
inferiorly to the distal third of the leg along the anterior cortex of the tibia in
close proximity to the anterior periosteum.  There is no evidence of
underlying cortical thickening or cortical fracture identified.  The underlying
marrow is also normal.  This may represent an area of soft tissue contusion
or periosteal edema along the anterior medial tibia.  This may also represent
an area of contusion related to the patient[‘]s known history of prior trauma.

This finding comports with Claimant’s hearing testimony that when her heel went through

the cattle guard, she felt a sharp pain that went all the way through her knee, and that she

experienced swelling in her leg, including her knee, thereafter.  But I note that her

testimony has been inconsistent on this point.  In her deposition, she testified that she

experienced no knee pain at the time of the cattle guard incident.  As for the swelling in

her  knee area, her records contemporaneous with the ankle injury reflect no such findings.

The November 2007 MRI discussed above did not take place until nearly three months

after the incident.  Moreover, despite Claimant’s testimony that other than an a bout of

knee effusion (she could not recall which knee) years before in high school, she had never

had knee problems, the record reflects that she possesses degenerative joint disease in

the knee.

In light of the foregoing, I cannot tie these objective findings to the August 17, 2007

fall through the cattle guard without resorting to speculation and conjecture–in which I am

not permitted to engage.  Speculation and conjecture cannot serve as a substitute for
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proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Consequently, Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury on August 17, 2007.

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Id.  It is generally a matter of

inference, and possibilities may play a proper and important role in establishing that

relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992).  A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81, Claim Nos. F001696

& F212243 (Full Commission Opinion filed May 6, 2004).  This includes the requirement

that there be medical evidence of an injury support by objective findings.  Malone v. Mid-

South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission Opinion filed April

28, 2003).  Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Claimant has the burden

of establishing the existence of a compensable consequence by a preponderance of the

evidence.

As stated above, Claimant has provided inconsistent testimony concerning when

her knee symptoms began.  At one point in the hearing, she stated that the boot caused

her to “walk lop-sided,” and that it hurt her knee.  She added that the weight of the cast
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pulling on her dangling leg hurt in that way as well.  Claimant stated that she noticed that

her knee hurt after physical therapy sessions, but denied injuring it during any session.

I note that Dr. Wornock first referred Claimant for therapy on September 19, 2007, and

while her November 2007 MRI contained the objective knee findings discussed above, her

records reflect that she did not complain of knee problems (which were bilateral) until her

July 23, 2008 visit to Dr. Nguyen.  This was months after her February 2008 surgery (and

first casting) and physical therapy.

Dr. Nguyen, as discussed above, was asked about this matter.  He noted that she

has “pre-existing moderate to severe arthritis,” and would only go so far as to state that

“[t]his may be aggravated by her Achilles problem and altered gait.”  (Emphasis added)

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission Opinion filed

February 14, 2005), the Commission addressed the standard when examination medical

opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
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900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Nguyen’s statement that her gait or ankle problem “may” be aggravating her pre-existing

arthritic condition falls well short of the “reasonable degree of medical certainty” standard

for such an opinion to be deemed worthy of consideration.

Based upon the problems in the evidence outlined above, Claimant has not proven

by a preponderance of the evidence that her right knee condition is a compensable

consequence.

At the hearing, Claimant’s counsel posited that if Claimant’s knee condition was pre-

existing, his client suffered a compensable aggravation of it.  Under the Arkansas Workers’

Compensation Act, the employer takes the employee as the employer finds her, and

employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  As the foregoing

analysis has shown, Claimant has not shown that this occurred here.  Hence, regardless

of the theory advanced, she has not proven her knee condition to be compensable.

B. Reasonable and Necessary Treatment

Claimant contends that she is entitled, at Respondents’ expense, to treatment of her

right knee.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an

employer shall provide for an injured employee such medical treatment as may be
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necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  Because Claimant has not proven that her knee

condition is compensable, she cannot show her entitlement to treatment of it.
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C. Temporary Total Disability Benefits

Claimant has also argued that she is entitled to additional temporary total disability

benefits.  The parties stipulated that such benefits were paid through September 14, 2008.

Claimant’s compensable right ankle injury is scheduled.  See Ark. Code Ann. § 11-9-521

& (c) (Repl. 2002).  An employee who suffers a compensable scheduled injury is entitled

to temporary total disability benefits “during the healing period or until the employee

returns to work, whichever occurs first . . . .”  Id. § 11-9-521(a).  See Wheeler Const. Co.

v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the disability lasted more

than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

With regard to the period of September 15, 2008 to October 20, 2008, Respondents

at the hearing conceded that they prematurely ended benefits and are liable for this period.

As for the ending of her healing period, the medical records in evidence show that

Dr. Nguyen on October 20, 2008 found that she was “doing relatively well,” and released

her at maximum medical improvement to full duty with an impairment rating of four percent

(4%) to the body as a whole and ten percent (10%) to the lower extremity.  But less than

two months later, on December 10, 2008, Claimant returned to Nguyen and reported that

she had not been able to return to work and reported that the ankle was more sore and

swollen, with pain particularly at night.  While he stated that it looked as if Claimant was

doing okay, he proceeded with another MRI of the Achilles tendon, a Doppler test, and
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prescribed her Flexeril and restricted her to Class IV activities.  In follow-up on March 13,

2009 Dr. Nguyen wrote that “I am concerned that this is probably the best that she is going

to get.”  He noted that the MRI “show[ed] a healing tendon with scar tissue in position

where there is some tendinosis.”  (Emphasis added)  Nguyen did not feel further surgery

was called for, but recommended an FCE as a precursor to declaring Claimant at

maximum medical improvement.  Respondents refused to cover the evaluation, however.

Thus, on March 25, 2009 Dr. Nguyen declared Claimant to be at maximum medical

improvement and gave her a revised impairment rating of seven percent (7%) to the whole

person, seventeen percent (17%) to the lower extremity and twenty-four percent (24%) to

the foot.  At the hearing, Claimant’s counsel represented to the Commission, and

Respondents’ counsel did not dispute, that it was this rating that Respondents accepted

and paid.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

Dr. Nguyen’ opinion, and find that Claimant reached the end of her healing period on

March 25, 2009.

At the hearing, Claimant testified that while she went back to work for Respondent

Bald Knob as a dispatcher both before and after her surgery, she could not supply dates

that she worked.  At a certain point, she also worked as a school nurse.  No evidence

before me shows when she worked at the school–especially whether such work took place

during the period for which she is seeking additional temporary total disability benefits.
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But in her deposition, she testified that she left the dispatcher job in late 2008 or early

2009.

Thus, she has proven by a preponderance of the evidence that she is entitled to

temporary total disability benefits from September 20, 2008 through October 20, 2008.  In

addition, she has proven entitlement to these benefits from October 21, 2008 until the date

she returned to work as a dispatcher.

D. Attorney’s Fee

I find that Respondents have controverted Claimant’s claim for additional benefits,

including additional temporary total disability benefits.  Claimant’s attorney is thus entitled

to a controverted attorney’s fee on all indemnity benefits awarded herein to Claimant,

pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715.  See Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


