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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 30,

2009, in Springdale, Arkansas.  The purpose of this hearing was for

consideration of the Respondents’ Motion to Dismiss for lack of

prosecution.

Counsel for both the claimant and the respondents were present

at the hearing. However, the claimant was not present, and

claimant’s counsel announced that she had been unable to maintain

contact with her client. The entire Commission’s file was made

Commission’s Exhibit No. 1 to the hearing and incorporated by

reference in the transcript of the current proceeding. 

 DISCUSSION

A review of the Commission’s file indicates that a form AR-C

was signed by the claimant and the claimant’s attorney, on or about

June 18, 2007.  This AR-C was filed with this Commission, on behalf

of the claimant by his attorney, on June 25, 2007.  In this initial
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AR-C, it was indicated that the claimant was seeking every type of

possible benefit provided by the Act, with the exception of death

benefits.  

The respondents subsequently indicated that they were

accepting this case as compensable and agreed that the claimant had

sustained a compensable injury on March 9, 2007, in the form of an

electrical shock. Initial benefits, in the form of medical services

and temporary total disability benefits were voluntarily provided

by the respondents.

However, a dispute subsequently arose between the parties over

the claimant’s entitlement to certain temporary total disability

benefits.  A pre-hearing conference was held and this matter was

set for a full hearing on the claimant’s entitlement to additional

temporary total disability benefits for a 10 day period in April of

2007.  The full hearing was held on October 2007, and an Opinion

was entered on the identified issue, on November 15, 2007. This

Opinion was not appealed and has since become final.  

In July of 2008, another claim for additional benefits was

filed on behalf of the claimant. At that time, the claimant was

seeking permanent partial disability benefits for permanent

physical impairment. A pre-hearing conference was held on this

additional claim and a prehearing order was entered. This pre-

hearing order identified the additional benefits, which were being

sought, as the claimant’s entitlement to permanent partial

disability benefits for permanent physical impairment, and
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accompanying controverted attorney’s fees. The matter was set for

a full hearing on this issue for October 27, 2008.

By letter dated October 22, 2008, the claimant’s attorney

advised the Commission that she had been unable to get in contact

with her client and was concerned that he would not show up for the

hearing.  The claimant requested that the above hearing be

cancelled, until she could contact her client. This request was

granted.

On November 20, 2008, the parties filed a tentative joint

petition agreement for full settlement of this claim. The claimant

further requested that this joint petition be considered on written

interrogatories, as he now lived out of state and it would be

difficult for him to return to Arkansas for a hearing on the joint

petition.  A signed and verified copy of the joint petition,

together with attached interrogatories were filed with this

Commission, by the claimant’s attorney on June 23, 2009.  However,

upon review of these interrogatories in support of the joint

petition, it was obvious that the claimant had not responded to any

of the interrogatories. In addition, the claimant provided no

accompanying affidavit or sworn statement, concerning the existence

of any child support arrearage. The claimant’s attorney was advised

of this deficiency and informed that no ruling would be made on the

joint petition, until the appropriate documentation had been

provided.

On February 5, 2009, the claimant’s attorney filed with this

Commission, completed but unverified interrogatories in support of
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the joint petition. Again, there was no sworn statement provided by

the claimant, in regard to any outstanding child support

obligations. The claimant’s attorney was again advised of these

deficiencies and informed that no ruling could be made on the joint

petition, until such deficiencies had been corrected.  

No response was received from the claimant or his counsel, by

May 28, 2009.  On that date, inquiry was made of counsel for the

parties, as to the status of the claimant. No response was received

to this inquiry, and, on August 12, 2009, counsel for the parties

were advised that the claim was being returned to general files for

inactivity.  On October 8, 2009, the respondents filed a Motion to

Dismiss for lack of prosecution. Notice of this Motion was provided

to the claimant’s attorney and to the claimant, personally, by

certified mail returned receipt requested.  The notice sent to the

claimant was returned by the U.S. Post Office, indicating that

delivery had been attempted, but that the correspondence was

unclaimed. Claimant’s counsel advised that she too had attempted to

contact the claimant, but had been unsuccessful.

      After consideration of the claimant’s actions in this case,

the only logical conclusions that can be drawn are that some unknown

circumstance or event is preventing the claimant from pursuing his

claim, that the claimant has been negligent and dilatory in keeping

in contact with his counsel in pursuing this claim in a timely

manner, or that the claimant has consciously elected to simply

abandon his claim. It is my opinion that the last of these

possibilities is the most likely.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On March 9, 2007, the relationship of

employee-employer-carrier existed between

the parties.

3. On March 9, 2007, the claimant sustained

a compensable injury in the form of an

electrical shock.

4. Various benefits provided by the Act have

been voluntarily paid to the claimant by

the respondents.

5. The claimant has made timely claims for

additional benefits.

6. No bona fide request for a hearing has

been made on any of the pending claims for

additional benefits within six months of

the filing of the Respondents’ Motion to

Dismiss.

7. The claimant has failed to pursue any

pending claims for additional benefits in

a timely and diligent manner.

8. The respondents are entitled to have the

Motion to Dismiss without prejudice

granted under the authority of  Ark. Code
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Ann. §11-9-702(d) and Rule 099.13 of this

Commission.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss any pending claims for

additional benefits.  However, such dismissal is without prejudice

to the refiling of these claims within the time period allotted by

Ark. Code Ann. §11-9-702(b).

IT IS SO ORDERED.   

                                                             
                                  MICHAEL L. ELLIG
                               ADMINISTRATIVE LAW JUDGE
                                         


