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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 8,

2009, in Fort Smith, Arkansas.  The deposition of the claimant was

taken on February 17, 2009, and has been admitted as Respondents’

Exhibit No. 3.

A pre-hearing order was entered in this case on August 3,

2009.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, including the relationship of

employee-self insured employer-third party administrator

existed between the parties.
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2. The appropriate weekly compensation benefits are $436.00

for total disability and $327.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a cumulative trauma

compensable injury to her right arm/hand as a result of

her employment activities for the respondent.

2. The claimant’s entitlement to medical services, temporary

total disability benefits from July 18, 2008 through a

date yet to be determined.

3. Attorney’s fees.

4. Whether benefits  are barred by Ark. Code Ann. §11-9-701

prior to October 15, 2008.

In regard to these issues, the claimant contends:
  
“On June 12, 2008, the claimant injured her
right hand and forearm and left hand and arm
as a result of very repetitive and rapid
work.”   
 

In regard to these issues, respondents contend:

“a. Respondent contends the claimant did not
sustain a compensable injury as that term is
defined by Act 796.”

           
SUMMARY OF THE EVIDENCE 

The medical evidence shows that in July of 2002, the claimant

sought and received treatment for various complaints, one of which

was complaints that both her hands would hurt and would fall

asleep. At that time the claimant exhibited, on physical
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examination, positive findings that involved both hands on both

Phalen’s and Tinel’s testing with the right more positive than the

left.  A diagnosis of bilateral carpal tunnel syndrome was made.

However, this episode of complaints appears to have rapidly

resolved.  The medical evidence fails to record any continued

complaints or treatment involving her right arm or hand, even

though the claimant continued to seek and receive medical treatment

for other complaints after July of 2002.

On June 6, 2006, the claimant was seen by Dr. Dale Asbury, her

family physician. At that time, Dr. Asbury recorded complaints of

arm pain, shoulder pain, and wrist pain. On physical examination,

Dr. Asbury recorded that the claimant exhibited a full range of

motion of her shoulders with some pain at the extremes of abduction

and external rotation, a positive Finkelstein test (bilaterally)

and pain over the medial and lateral epicondyle of both shoulders.

He diagnosed these difficulties as “diffuse myalgias and

arthralgias”.     

In this report, Dr. Asbury indicated that the claimant had

previously been seen at the emergency room for these difficulties

and had been taken off work. However, no actual records from this

emergency room visit have been introduced.  

Curiously, Dr. Asbury’s report indicated that the claimant’s

real purpose for her visit, on June 6, 2006, was to have him

complete the medical section of a group accident and sickness

disability claim form from Whirlpool, rather than seeking actual

medical treatment for these complaints.  On the portion of this
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disability claim form, which the claimant had completed, the

claimant stated that her present difficulties were not work related

and were not the result of any injury or accident, work related or

otherwise. On the portion of this claim form, which Dr. Asbury

completed, Dr. Asbury gave a diagnosis code of 729.5 for the

claimant’s bilateral shoulder, arm, and hand pain.  Although I have

no idea what the exact diagnosis is for code number 729.5. I assume

that it would coincide with the diagnosis given in his clinic note

of that date. 

Apparently, Dr. Asbury did not feel the claimant’s

difficulties on June 6, 2006, were significant.  He released her to

return to full duty effective the following day (June 7, 2006)

provided her with little or no treatment, and did not schedule any

follow up visit.  This apparent conclusion of Dr. Asbury mirrors a

notation from Dr. Thomas Cheyne, dated June 7, 2006.  In this note,

Dr. Cheyne stated that the claimant had been off work for shoulder

pain, but that it was better now. He, too, cleared the claimant to

return to regular duty on June 7, 2006.   This notation by Dr.

Cheyne is found at pages 3 and 11 of Claimant’s Exhibit No. 1 and

is erroneously indexed as a clinic note of Dr. Wilson. 

The medical record reveals another hiatus in any complaints,

involving the claimant’s right arm, wrist, or hand, on February 5,

2008.  On that date, the claimant was seen by Dr. James Wilson,

another general practitioner.  Dr. Wilson recorded a history that

on February 5, 2008, while the claimant was at work, her right hand

started tingling and feeling numb/cold. On his physical examination
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he observed tenderness over the right carpal tunnel with some edema

or swelling in this area.  He further recorded that the claimant

had been using a screw gun in her right hand at work. He gave a

possible diagnosis of her complaints as right carpal tunnel

syndrome.  At that time, he took the claimant off work until

February 11, 2008.

The medical record, specifically Claimant’s Exhibit No. 1,

pages 3 and 11, also contains a notation by someone, dated February

8,2008.  Again, contrary to the claimant’s exhibit index, this is

not a clinic note of Dr. Wilson.  In fact, from previous cases, I

would say that this entire page of notations closely resembles the

medical or nurse’s log that the respondent customarily maintains on

its employees. The notation under February 8, 2008 reflects a

diagnosis of right carpal tunnel syndrome with a history of

symptoms occurring after the claimant had been on a screw gun for

two months and a history of hypothyroidism.  The claimant was again

cleared to return to work, at full duty, was given wrist splints to

wear, and directed to return as needed.

The records of Dr. Wilson indicate that he saw the claimant

again on February 16, 2008.  This visit appears to be only for the

purpose of obtaining refills of medications that are not related to

carpal tunnel syndrome but are for the claimant’s hypertension and

hypothyroidism. 

On February 19, 2008, the claimant was seen by Dr. Wilson. At

that time, the claimant’s complaints involved only peripheral

edema, involving her lower extremities.
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  There is no specific mention of any right upper extremity

difficulties until the claimant’s visit with Dr. Wilson on February

26, 2008.  At that time, the claimant was complaining of numbness

in the middle fingers of her right hand, along with difficulties

involving her right lower extremity. Again, Dr. Wilson noted that

the claimant had been using the screw gun at work.  At the time of

this visit, Dr. Wilson indicated a possible diagnosis of carpal

tunnel syndrome, as the cause of the claimant’s right hand

complaints.  A referral was made to a neurologist for the

performance of nerve conduction studies to verify this diagnosis.

The recommended nerve conduction studies were performed on

March 4, 2008. As previously indicated, this testing revealed

minimal abnormalities involving the median nerve at the right

wrist, which would be indicative of mild carpal tunnel syndrome. 

The claimant does not appear to have sought any further

treatment for her right wrist/hand until she returned to Dr.

Wilson, on June 10, 2008, with complaints of a return of the pain

and weakness in her right hand.  During this time, the claimant had

continued to perform regular employment for the respondent.  On

this visit,  Dr. Wilson recorded a history that the claimant’s

previous symptoms of pain, numbness, tingling, and weakness, had

“reappeared” or started again after she was again returned to a job

that required the use of a screw gun, some three weeks prior to

this visit.  On physical examination, Dr. Wilson observed a little

tenderness and swelling in the claimant’s right hand and right

carpal tunnel region. He diagnosed the claimant as suffering from
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early carpal tunnel syndrome.  Dr. Wilson directed the claimant to

return to using her night time wrist splints and gave her a note

taking her off the screw gun job.  

The medical record contains another hand written notation

dated June 13, 2008, which again appears to be erroneously ascribed

by the claimant to Dr. Wilson.  This notation is also found in

Claimant’s Exhibit No. 1, page 3 and page 11. This notation

indicates that the claimant had been released with “permanent

restrictions”, which were apparently some type of general “carpal

tunnel restrictions” (whatever that may be).

Also, on June 13, 2008, a Change In Status-Factory Form was

completed by various individuals connected with the respondent

employer. This form recited that the claimant had been restricted

from using a screw gun or any other vibratory tool and, as a result

of these medical restrictions, she was being placed on lay off.

The claimant next sought treatment for various maladies from

Dr. Salahuddin Kaddoura, on October 2, 2008.  Among the claimant’s

many complaints at that time, was a complaint of numbness in her

right hand that was now radiating “back all the way into her neck”.

She also described the commencement of similar symptoms involving

her left upper extremity (together with weight gain, depression,

and arthritis in the left knee with a recent commencement of this

knee “displacing”).  However, on his clinical examination, Dr.

Kaddoura noted that he observed no edema or swelling of the right

hand or wrist and only “questionably” positive results on Phalen

and Tinel tests.
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The claimant returned to Dr. Kaddoura, on March 23, 2009.  At

that time, Dr. Kaddoura noted no specific complaints involving the

claimant’s right wrist or hand and his physical examination was

also negative in this regard.  However, Dr. Kaddoura did direct the

claimant to continue using the wrist braces or splints and the

daily use of the medication Meloxican.  He further advised the

claimant to contact River Valley Orthopaedics for follow up, if

pain, numbness, and tingling continued in her right hand.  The

medical record contains no records from any physician.

The respondents have tendered the responses of Dr. Randall

Carson, a general practitioner, to specific inquiries made of him

by the respondent’s attorney (Respondent’s Exhibit No. 2).  In

response to these specific inquiries, Dr. Carson indicated that

hypothyroidism, poor nutrition, diabetes, pregnancy, menopause,

fluid retention premenstruation, obesity, medication, high blood

pressure, oral contraceptives, perimenopause, and weight gain were

all increased risk factors for carpal tunnel syndrome.  

The claimant testified that she experienced an episode of

difficulties with her right hand, which began in February of 2008.

She stated that she consulted Dr. Wilson about these difficulties

and further testified that she informed one of her supervisors

about these complaints.  She conceded that she had previously

experienced some episodes of difficulties with both of her hands.

that started approximately two years after starting work for the

respondent in 1999, prior to February of 2008, but that these

episodes of difficulties resolved after resting her hands for a day
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or two.  However, she had apparently testified in her deposition

that these difficulties had continued. It was her testimony that

the vibrations from using the screw gun, at work, seemed to bother

her right hand the most. The claimant stated that, in June of 2008,

she stopped working because both of her hands were hurting her to

the point where she felt like she could not use them anymore,

especially her right hand. She stated that she “just couldn’t take

it”.  However, the claimant also testified that in June of 2008,

she believed herself physically capable of working on a regular

basis, so long as the employment did not violate the restrictions

on the use of her right hand, which had been set by Dr. Wilson.

She stated that, at that time, she applied for and subsequently

received unemployment benefits through the Arkansas Employment

Security Division, and that the effective date of the commencement

of the benefits coincided with the date of her lay off by the

respondent.  She has continued to draw these benefits ever since

that time.

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether the claimant

sustained a “compensable injury” to her right wrist/hand, in the

form of carpal tunnel syndrome.  The burden rests upon the claimant

to satisfy all of the statutory requirements of the Act, which are

necessary for an injury or condition to be “compensable”.  

The first of these requirements is found in Ark. Code Ann.

§11-9-102(4)(D).  This subsection mandates that the claimant prove
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by medical evidence the actual existence of the physical injury or

condition, which is alleged to be compensable.  Further, the

claimant must show that the actual existence of this physical

injury or condition is support by “objective findings”, as that

term is defined in Ark. Code Ann. §11-9-102(16)(A)(i).  

In the present case, the medical evidence presented is

sufficient to establish the actual existence of right carpal tunnel

syndrome.  The presence of this condition has been diagnosed by Dr.

James Wilson in his various reports and records.  Initially, Dr.

Wilson indicated that this was a possible diagnosis.  This

preliminary diagnosis was based upon the claimant’s subjective

symptoms and clinical findings. However, the record reveals that

electroneurological testing of the claimant’s right upper

extremity, in the form of an NCV, was performed on March 4, 2008.

This test revealed objective abnormalities that indicated minimal

median neuropathy at the level of the wrist, which would be

indicative of and confirm Dr. Wilson’s final diagnosis of early

right carpal tunnel syndrome.  Therefore, I find that the claimant

has satisfied the statutory requirements for a “compensable injury”

that are contained in Ark. Code Ann. §11-9-102(4)(D), in regard to

right carpal tunnel syndrome.

As the claimant has alleged that her employment-related injury

was not the result of a specific incident, she must next prove that

her medically established and objectively documented right carpal

tunnel syndrome satisfies the definitional requirements of Ark.
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Code Ann. §11-9-102(4)(A)(ii)(a). These definitional requirements

of this subsection are:

(1) The injury or condition must have arisen

out of and occurred in the course of the

employment.

(2) The injury or condition must have caused

internal or external physical harm to the

claimant’s body.

(3) The injury or condition must be in the

form of carpal tunnel syndrome or must be

caused by rapid repetitive motion.

Clearly, the claimant has satisfied the third definitional

requirement, as the medical evidence clearly reveals that the

injury or condition for which she is seeking benefits is in the

form of carpal tunnel syndrome. The abnormal nerve conduction test

results are also sufficient to prove the actual presence, at least

temporarily, of internal physical harm to her body, as a result of

her carpal tunnel syndrome.  Thus, the claimant has satisfied the

second of the definitional requirements, set out above.  

In order to satisfy the first definitional requirement, i.e.

the right carpal tunnel syndrome arose out of and occurred in the

course of her employment, the claimant must prove that there was a

causal relationship between her right carpal tunnel syndrome and

her employment activities for this respondent. However, she need

not prove the existence of this causal relationship to an absolute

certainty.  All that she need show is that her employment
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activities were a likely or probable cause of her right carpal

tunnel syndrome, commencing in February of 2008.

As Dr. Carson indicates, the claimant had a number of

increased risk factors for the development of carpal tunnel

syndrome.  However, the mere fact that she may have the propensity

for the development of this condition does not, in and of itself,

prevent the claimant’s right carpal tunnel syndrome from

constituting a “compensable injury”. It is well-established case

law that an employer takes the employee, as is, with all weaknesses

and propensities.  

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the claimant’s employment activities for this

respondent, which involved the constant gripping and manipulation

of an industrial automatic screw driver was the likely or probable

cause or precipitating factor of her episodes of right carpal

tunnel syndrome in February and June of 2008. Clearly, the fact

that Dr. Wilson temporarily restricted the claimant from engaging

in such activity in February of 2008 and permanently restricted the

claimant from engaging in such activity in June of 2008, would

indicate that it was his expert medical opinion that this activity

was playing a causal role in producing the claimant’s right carpal

tunnel syndrome difficulties.  The claimant’s continuous strenuous

gripping and manipulation of a vibrating industrial screw driver

for a prolonged period could logically produce sufficient trauma to

cause an episode of carpal tunnel syndrome particularly in light of
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the fact that the claimant was at increased risk for the

development of such a condition.  The onset of the claimant’s

episodes of carpal tunnel difficulties coincide with and occur

within a reasonable period of time after she was required to use

the automatic screw gun at work. There is no evidence of any other

equally or more likely potential cause of this period of episodes

of right carpal tunnel syndrome difficulties. Thus, the claimant

has satisfied the final definitional requirement for her right

carpal tunnel syndrome to constitute a “compensable injury” under

Ark. Code Ann. §11-9-102(4)(A)(ii)(a).  

Finally, the claimant must prove that her employment-related

or “compensable” injury was the major cause of her need for medical

treatment or disability, Ark. Code Ann. §11-9-102(4)(E)(ii). It is

important to note that this section does not require the claimant

to prove that the damage caused by her employment-related

activities was the “major cause” of her overall resultant condition

of right carpal tunnel syndrome. Rather, she need only prove that

the injury or damage caused by her employment-related activities

was the “major cause” (more than 50 percent of the cause ) for any

medical services that this condition may have required or any

disability that this condition may have produced, at that time.

The claimant’s continuous and prolonged use of an automatic

screw gun to perform her assigned employment-related activities, in

February and June of 2008, may not have been the sole or even

“major cause” for her development of the overall resultant

condition of right carpal tunnel syndrome.  However, the injury or
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damage produced by this employment-related activity was clearly the

sole cause for the claimant’s right carpal tunnel syndrome to

become symptomatic, at that time. Further, the presence of these

symptoms or difficulties was the sole cause for the claimant’s need

for medical services, at that time. Thus, the claimant’s

compensable injury or injuries that resulted from her continuous

and prolonged use of the automatic screw driver to perform her

assigned employment duties, was the “major cause” of her need for

medical services in February and June of 2008. Thus, the claimant

has satisfied the statutory requirement of Ark. Code Ann. §11-9-

102(4)(E)(ii).

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that in February and June of 2008,

she sustained “compensable injuries” to her right wrist/hand, in

the form of right carpal tunnel syndrome. Specifically, she has

proven that her episodes of right carpal tunnel syndrome in

February and June of 2008, is established by medical evidence that

is supported by objective findings, arose out of and occurred in

the course of the employment with the respondent, caused internal

physical harm to her body, and was the “major cause” of a need for

medical services.

II. BENEFITS

Next, it is necessary to address the nature and extent of

benefits to which the claimant is entitled, under the Act, for her

compensable right carpal tunnel syndrome. At the present time, this

includes medical services and temporary total disability benefits.
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Clearly, Ark. Code Ann. §11-9-508 entitles the claimant to

“reasonably necessary medical services” for her compensable injury.

However, the burden rests upon the claimant to prove that the

specific medical services in dispute actually represent reasonably

necessary medical services for her compensable injury.  In order to

meet this burden, the claimant must prove that these specific

medical services were necessitated by or connected with her

compensable injury.  She must also prove that the particular

medical service would be reasonable and necessary in light of its

potential benefit it could provide in restoring  the claimant to as

near the preinjury state as the permanent character of the injury

will allow.

First, there are the services provided to the claimant for her

right carpal tunnel difficulties by and at the direction of Dr.

James Wilson, between February 5, 2008, and June 10, 2008.  The

medical records of Dr. Wilson show that the services he provided

the claimant on February 5, 2008, February 26, 2008, and June 10,

2008 were specifically directed toward the claimant’s right carpal

tunnel syndrome difficulties.  The records of Dr. Wilson further

show that the nerve conduction study which was performed by Dr.

Duane Birkey, of the claimant’s right upper extremity on March 4,

2008, were conducted at his specific request for the purpose of

diagnosing the nature and extent of the claimant’s right wrist/hand

difficulties.  The services provided by and at the direction of Dr.

Wilson as described in these reports, are of a type and nature

widely recognized by the general medical community as being
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appropriate for the accurate diagnosis and treatment of right

carpal tunnel syndrome.

However, the records of Dr. Wilson indicate that the medical

services, which he provided to the claimant on February 16, 2008

and February 19, 2008, were related to conditions or difficulties

other than the claimant’s right carpal tunnel syndrome.  It would

not appear that these visits and the medical services provided were

in any way necessitated by or connected with the claimant’s

compensable right carpal tunnel syndrome.  Thus, these visits would

not appear to be reasonably necessary for the claimant’s

compensable right carpal tunnel syndrome.

Next are the medical services provided to the claimant by and

at the direction of Dr. Kaddoura on October 2, 2008 and March 23,

2009. The record reveals that the claimant sought no medical

treatment for any difficulties with her right hand/wrist between

her last visit with Dr. Wilson (June 10, 2008), and her initial

visit with Dr. Kaddoura (October 2, 2008).  During this four month

interval, the claimant had not worked for the respondent in any

capacity, hand intensive or otherwise.  

When the claimant initially consulted Dr. Kaddoura, she voiced

a multitude of complaints, which included new and increased

symptoms with her right upper extremity and similar complaints that

had recently started in her left upper extremity.  However on

physical examination, the claimant’s clinical findings with her

right upper extremity appear to be less severe or less significant

than the findings noted on the examinations by Dr. Wilson in
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February of 2008. In fact, Dr. Kaddoura noted that, on Phalen’s and

Tinel’s testing (clinical tests devised to detect the presence of

carpal tunnel syndrome), the findings exhibited by the claimant

were only “questionably positive”.

Despite the reported increase and changes in the claimant’s

right wrist/hand symptoms, the claimant did not return to Dr.

Kaddoura until March 23, 2009, a period of over five months. When

the claimant did return to Dr. Kaddoura, she was also seeking

treatment for a number of other complaints that are clearly

unrelated to her compensable right carpal tunnel syndrome. Although

Dr. Kaddoura,  at the time of this visit, did not specifically

discuss the claimant’s right carpal tunnel syndrome, he did

recommend  medical treatment for right carpal tunnel syndrome

complaints in the form of continued anti-inflammatory medication

and continued use of wrist splints at night. Dr. Kaddoura also

directed the claimant to seek an orthopaedic evaluation, should

these complaints persist. Even though the claimant has access to

medical care through her husband’s group insurance, she has never

obtained or even apparently sought this recommended orthopaedic

evaluation.  She offers no explanation for her failure to do so,

even though she indicated in her testimony that she continued to

experience some degree of complaints involving her right

wrist/hand. Although she testified that she has continued to be

treated for her carpal tunnel syndrome by Dr. Kaddoura, more

records or reports of Dr. Kaddoura, after March 23, 2009, have been

submitted.
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Carpal tunnel syndrome is not generally a permanent injury.

This is particularly true of milder early carpal tunnel syndrome,

such as that apparently exhibited by the claimant. As also shown by

the evidence in this case, it often resolves by closing the

activity that has precipitated it; without extensive medical

treatment or surgery. However, it can be a recurring condition when

again subjected to hand intensive activities.  This is especially

in individuals shown to have an innate propensity to develop the

condition (such as the claimant).

Previously, I have found that the claimant’s carpal tunnel

symptoms in March and June of 2008, were related to her employment.

Therefore, treatment for these symptoms were “reasonably necessary”

medical services.  However, considering the four month delay in the

claimant’s seeking medical services for any right carpal tunnel

complaints, the substantial change in the nature and scope of her

complaints even though she had not performed any employment

activities for the respondent for four months, and the claimant’s

demonstrated propensity to develop upper extremity difficulties, I

cannot say with any degree of certainty that the claimant’s

compensable carpal tunnel injuries in March and June of 2008, were

likely or probable  cause of the difficulties with her right upper

extremity that the claimant voiced to Dr. Kaddoura in October of

2008 and March of 2009. Thus, the claimant has failed to prove that

the medical services she received from Dr. Kaddoura for these

complaints were necessitated by or connected with her compensable

right carpal tunnel syndrome in March and June of 2008. I have no
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alternative but to find that the  medical services rendered her for

her right upper extremity complaints by and at the direction of Dr.

Kaddoura do not represent reasonably necessary medical services,

under Ark. Code Ann. §11-9-508.  The claimant’s request for such

benefits must be denied.

The final matter is the claimant’s entitlement to temporary

total disability benefits. The burden rests upon the claimant to

prove her entitlement to such benefits. As the injury sustained by

th claimant was to a portion of her body that is scheduled under

Ark. Code Ann. §11-9-521, the claimant must prove that she

continued within her healing period from the effects of her

compensable injury and had not “returned to work”.  

The issue of the healing period is a medical question, which

must be resolved on the basis of the medical evidence presented.

The healing period continues until the compensable injury resolves,

or at least stabilizes, at a level where nothing further in the way

of time or medical treatment offers a reasonable expectation of

improvement.  

All of the evidence presented, including the claimant’s

testimony, shows that the claimant has a longstanding history of

experiencing periodic episodes of carpal tunnel type symptoms.

These episodes of symptoms appear following the claimant’s

performance of strenuous hand intensive activities.  However, in

the past, these episodes of symptoms have rapidly resolved upon

cessation of the strenuous hand intensive activities. 
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On June 10,2008, Dr. Wilson prescribed the use of a night time

wrist splint and restricted the claimant from employments requiring

prolonged, strenuous, gripping, especially objects that vibrated.

Dr. Wilson further indicated that this restriction should be

considered permanent.  Clearly, the permanency of this restriction

resulted in the claimant being place on lay off by the respondent,

at that time.  However, the purpose of this restriction appears two

fold. First, it would allow the claimant to recover from the

episode of carpal tunnel syndrome difficulties, at that time.

Secondly, due to the claimant’s demonstrated propensity to develop

episodes of carpal tunnel syndrome, it would possibly prevent the

claimant from being subjected, in the future to more episodes of

carpal tunnel syndrome.

As previously noted, the claimant’s testimony implies that she

continuously experienced right carpal tunnel syndrome symptoms from

the date of her last visit with Dr. Wilson through the present

time.  However, the medical evidence presented contradicts such a

continuation of symptoms.  It is difficult to believe that the

claimant continuously experienced such symptoms, particularly

symptoms of the magnitude and extent as those she described on her

initial visit to Dr. Kaddoura (in October of 2008), and yet have

gone four months without any attempt to seek any medical services

for such continuing  difficulties. The evidence fails to show any

such reluctance in the past with the claimant concerning the

continuous presence of these symptoms, which is also inconsistent

with her testimony that she was ready, willing, and able to return
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to regular or full time employment, so long as it did not violate

the restriction of Dr. Wilson against the use of a screw gun or

strenuously gripping other vibrating pieces of equipment.

Clearly, the claimant remained within her healing period from

the effects of her compensable right carpal tunnel syndrome in June

of 2008, for some period of time following her visit with Dr.

Wilson on June 10, 2008.  However, based on the evidence presented,

it is likely that this healing period for this episode of right

carpal tunnel syndrome difficulties was relatively brief. The

evidence indicates that the claimant’s healing period from the

February 2008 episode of right carpal tunnel syndrome appears to

have lasted only a little over a month.  Her episode of upper

extremity difficulties in June of 2006, lasted even less, as did

her carpal tunnel complaints in July of 2002.  After consideration

of all the evidence presented, I find that the claimant has proven

that it was likely or probable that her healing period from the

effects of her June 2008 compensable right carpal tunnel syndrome

difficulties continued for several weeks.  However, I find that she

has failed to prove by the greater weight of the credible evidence

that it is likely or probable that she was still within her healing

period from her compensable right carpal tunnel syndrome on July

18, 2008.

As the claimant is currently seeking benefits for temporary

total disability, beginning July 18, 2008 through a date yet to be

determined, the claimant has failed to prove that she continued

within her healing period from the effects of her compensable
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carpal tunnel syndrome during any portion of this period.  The

claimant’s failure to prove this essential requirement of the Act

prevents an award of the temporary total disability benefits she

now seeks, and her claim for such benefits must be denied.

III. NOTICE

The final issue to be addressed is the issue of whether the

provisions of Ark. Code Ann. §11-9-701 bar the claimant from

receiving any benefits which accrued prior to October 15, 2008.

This is an affirmative defense that must be raised by the

respondents and inures to their benefit. Thus, the respondents bear

the burden of proving all the facts necessary to invoke the

provisions of this subsection.

The claimant testified that she informed her supervisors of

her difficulties with her right wrist/hand and what she believed to

be the connection between these difficulties and the use of her

screw gun at work.  She further testified that on occasion she

consulted the plant nurse about these complaints. I find the

claimant’s testimony in this regard to be credible.

At the time of her visit with Dr. Wilson, on February 5, 2008,

the claimant was given a return to work/school form to take to the

respondent. This form indicated that the claimant had been seen by

Dr. Wilson on February 5, 2008, and was not released to return to

full or unrestricted duty or regular duty until February 11, 2008.

As previously stated, the claimant has submitted a medical

record which the claimant erroneously identified as a clinic note

of Dr. Wilson.  This is clearly not the case. I know of no
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physician that maintains records on his patients by name and “clock

number”, nor cares about their “department number”.  In the past,

I have seen similar documents in other cases that have involved the

respondent.  In these cases, these documents were identified as

medical logs that are maintained by the respondent on its

employees. I believe that Claimant’s Exhibit No. 1, pages 3 and 11

are such a document.  This document supports the claimant’s

testimony and clearly indicates that the respondents had actual

knowledge of her visit with Dr. Wilson on February 5, 2008.  Under

the stamp date of February 8, 2008, Claimant’s Exhibit No. 1, page

3 contains a history of right carpal tunnel syndrome symptoms after

being on a screw gun for two months. It also noted a history of

hypothyroidism. It indicated that the claimant has been started on

non steroidal anti-inflammatories and a splint. Finally, this

notation indicated that it was okay to return to work, at regular

duty, on November 11, 2008.  

I would also note that following the claimant’s visit with Dr.

Wilson on June 10, 2008, at which time he imposed the permanent

restriction against the use of the screw gun, there appears another

notation on Claimant’s Exhibit No. 1, pages 3 or 11, which bears

the stamp date of June 13, 2008. This notation recorded the

claimant’s diagnosis of right carpal tunnel syndrome and indicated

that the claimant was released to return to work with apparently

the carpal tunnel restrictions and that these restrictions were

permanent. As also previously noted, it is curious that the

claimant’s Change of Status Form and lay off which was completed by
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the respondent employer, bears the same date of June 13, 2008.

These documents establish that the respondent had actual knowledge

of the claimant’s continuing potentially employment-related carpal

tunnel complaints.

After consideration of all the evidence presented, I find that

such evidence establishes that the respondent employer had, at all

relevant times, essentially the same information as that available

to the claimant, that being that she was experiencing difficulties

with her right wrist/hand that seemed to be related to her

employment activities requiring the use of the screw gun. Thus,

under the provisions of Ark. Code Ann. §11-9-701(b)(1)(A) and (B)

the claimant is not barred from receiving any appropriate benefits

under the Act for her failure to give written notice to the

respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On all relevant dates, the claimant earned wages

sufficient to entitle her to weekly compensation

benefits of $436.00 for total disability and

$327.00 for permanent partial disability.

4. The claimant has proven by the greater weight of

the credible evidence that during February of 2008
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and June of 2008, she experienced episodes of right

carpal tunnel syndrome. Specifically, she has

proven by medical evidence, which is supported by

medical findings, the actual existence of this

physical injury or condition, during the foregoing

periods. She has further proved by the greater

weight of the credible evidence that such episodes

of right carpal tunnel syndrome arose out of and

occurred in the course of her employment with the

respondent, caused internal physical harm to her

body (at least temporarily), and was the major

cause for medical services.

5. The claimant has proven by the greater weight of

the credible evidence that the medical services

provided her for her right carpal tunnel syndrome

difficulties by and at the direction of Dr. James

Wilson, on February 5, 2008, February 26, 2008,

March 4, 2008, the NCV study performed by Dr.

Birkey at the direction of Dr. Wilson, on June 10,

2008, represent reasonably necessary medical

services under Ark. Code Ann. §11-9-508.

Specifically, the claimant has proven by the

greater weight of the credible evidence that these

medical services are necessitated by or connected

with her compensable right carpal tunnel syndrome

and was reasonable and necessary in light of the
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potential benefit such services might provide in

restoring the claimant to as near her preinjury

state as the permanent character of her injury will

allow. Pursuant to Ark. Code Ann. §11-9-508, the

respondents are liable for the expense of these

services, subject to the medical fee schedule.

6. The claimant has failed to prove by the greater

weight of the evidence presented that the medical

services provided her by and at the direction of

Dr. Wilson on February 16,2008, and February 19,

2008 and by and at the direction of Dr. Salahuddin

Kaddoura on October 2, 2008 and March 23, 2009,

represent reasonably necessary medical services

under Ark. Code Ann. §11-9-508. Specifically, the

claimant has failed to prove that such medical

services were necessitated by or connected with her

compensable right carpal tunnel syndrome. 

7. The claimant has failed to prove by the greater

weight of the credible evidence that she is

entitled to temporary total disability benefits

from July 18, 2008 through a date yet to be

determined.  Specifically, the claimant has failed

to prove that she continued within her healing

period from the effects of her compensable right

carpal tunnel syndrome during this time.
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8. The greater weight of the credible evidence

presented establishes that, on all relevant dates,

the respondents had actual knowledge of the

existence of the claimant’s right carpal tunnel

syndrome and its potential employment-related

cause. Thus, the claimant is not barred by the

provisions of Ark. Code Ann. §11-9-701 from

receiving any appropriate benefits by the Act for

her compensable right carpal tunnel syndrome.

9. The respondents have controverted this claim in its

entirety.

10. As no controverted benefits have been awarded to

the claimant, no controverted attorney’s fee can be

awarded to the claimant’s attorney.

ORDER

The respondents are liable for the expense incurred as the

result of medical services provided to the claimant at the

direction of Dr. James Wilson, on February 5, 2008, February 26,

2008, March 4, 2008, and June 10, 2008. This liability is subject

to the medical fee schedule established by this Commission.

For the reasons heretofore stated in this Opinion, the

claimant’s current claim for other medical services and temporary

total disability benefits must be and hereby is denied.

All benefits herein awarded, have heretofore accrued, and are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                       
                                    MICHAEL L. ELLIG
                                  ADMINISTRATIVE LAW JUDGE
                                         


