
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F900368

MARCUS FOUST CLAIMANT

PEPSI BOTTLING GROUP, INC. RESPONDENT

OLD REPUBLIC INSURANCE CO. RESPONDENT
CARRIER

OPINION FILED SEPTEMBER 8, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood,
Arkansas.

Respondents represented by CAROL WORLEY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On June 11, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 25, 2009, and a pre-hearing order was filed

on February 25, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 13, 2008, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$498 for temporary total disability and $374 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Temporary total disability.

3. Related medical.

4. Attorney’s fees.

Claimant’s contentions are:

“That the Claimant suffered an admittedly
compensable injury to his groin at work
arising out of and in the course of her
employment with the Respondent Employer.  The
Claimant is entitled to have all reasonable
and necessary medical treatment paid for.  He
is further entitled to temporary total
disability benefits from December 13, 2008
continuing.”

Respondents’ contentions are:

“Respondents contend that Claimant did not
suffer a compensable hernia on or about
12/13/08, or at any other time while working
for Respondent Employer.  It is Respondents’
position that the Claimant has failed to
comply with the requirements for a compensable
hernia set out in Ark. Code Ann. §11-9-523.”

The claimant is a forty-four-year-old male who was employed by

the respondent in this matter as a customer representative, when he

allegedly sustained a hernia on December 13, 2008.

During direct examination the claimant descried his actions on

December 13, 2008, while wrapping a pallet of drink containers as

follows:
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“A. Okay, you wrap them high to low, I see
what you’re asking me, you know.  You wrap the
whole thing securely.  I mean, you can go down
almost to the ground, six inches off the
ground and you work your way up.

Q. And how tall would you go up?

A. I go about five, six feet.

Q. Okay.

A. The top was, okay, I was wrapping it and
when I got down at the bottom I just felt a
little pop right in my right side.

Q. So you were -

A. I didn’t think much of it.

Q. How close to the bottom were you?

A. A foot maybe, I guess, just you know
almost.

Q. Squatting down?

A. Squatting down and walking at the same
time, if you can picture that.

Q. And how much does this roll of -

A. it’s like a big roll of saran wrap, I don’t
know 5 pounds maybe, 5 to 8 pounds, I don’t
know how big.  You know, if there’s a bunch on
it, it weighs probably 18 pounds, I don’t know
exactly.

Q. And were you physically having to pull it
tight or what were you doing?

A. You had to pull it tight, you know, just to
secure the bundle that you’re wrapping so it
doesn’t fall in the back of the trailer.

Q. Okay, and what happened to you when you
were doing that?

A. When I was wrapping around the bottom I
just felt a pop in my right side.  I just, you
know, that’s - I just felt a pop.  I didn’t
think much of it.”
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The claimant further testified on direct examination about the

time period after he felt the pop as follows:

“Q. Did you have pain with it?

A. Not immediately, but real short after.

Q. How long after?

A. Okay, okay, I got that loaded on the truck.
I kind of felt it, didn’t think much of it.
When you get it, you’ve got a big tractor
railer rig that you get in, big trailer so you
have to climb up these big steps and you get
in the seat.  And I don’t remember what I was
putting in the passenger seat, it might have
been my hand held computer cause we have to
print out tickets.  I don’t know if it was
that or something, but I reached over and I
just felt immediately extreme pain.  I had to
undo my pants, I mean real bad.  It was very
uncomfortable.  I undid my pants, pulled my
shirt out and I still had two more stores to
go to that day.”

The claimant then completed his final two store deliveries.

After he finished for the day, he testified that he:

“call(ed) my supervisor, Travis Gerard, cause
I was going to work the next day too.  And I
told him, I said, Travis, I think I’ve got a
groin pull and there was a new girl working
and I said you think you can send her with me,
she was working and practice driving or she
was going to deliver too.  And I ask him if
she could go with me tomorrow cause I said,
I’ve got a groin pull, I’m not sure.  He said,
well no she’s not going to be working
tomorrow.  And I said, well, I’ll just go,
okay, I said, what I’ll do is I’ll go home and
I’ll rest and if I don’t think I can do it, I
will call yo tonight so you can find somebody
else.  They start at 4:00 in the morning, so
he has to cal somebody that night.”

The claimant then testified that he was able to work the following

day and had no pain.
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On the next day the claimant drove his normal route again with

no pain.  However, in the early morning of the 16th of December the

claimant reached for something in the passenger seat and pain again

occurred in his groin area that did not go away.  At that point he

notified his supervisor and got a replacement driver.   He also

notified Pepsi’s Job Hurt line and he was sent to Dr. Holder.

A medical report from Cooper Clinic, PA, shows Dr. Holder’s

impression of “right inguinal hernia, suspected on 12-16-08.”  An

ultrasound of the claimant was done on 12-30-08 by Dr. David Diment

which showed a “small right inguinal hernia containing fat only,

which is reducible.”

On January 20, 2009, the claimant underwent a laparoscopic

extraperitoneal right inguinal hernioplasty using Prolene soft

mesh.  This procedure repaired the claimant’s right inguinal

hernia.

To prove a hernia is compensable the claimant must meet the

requirements set out in Ark. Code Ann. §11-9-523 which are:

1. That the occurrence of the hernia immediately followed as

a the result of sudden effort, server strain, or the application of

force directly to the abdominal wall;

2. That there was severe pain in the hernial region;

3. That the pain caused the employee to cease work

immediately;

4. That notice of the occurrence was given to the employer

within forty-eight (48) hours thereafter;
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5. That the physical distress following the occurrence of the

hernia was such as to require the attendance of a licensed

physician within seventy-two (72) hours after the occurrence.

As to the first requirement of sudden effort, severe strain,

or the application of force directly to the abdominal wall, the

claimant first felt a pop in his groin region when he was wrapping

the pallet.  The saran wrap was only five to eight pounds in weight

and in a recorded statement to the respondents’ insurance carrier

he had the following exchange: “Okay, what were you doing when you

felt the pop?”  Response: “Just wrapping up a pallet.  Really not

exerting any force whatsoever. (Emphasis added)  You know you walk

around the pallet and you wrap cellophane around it so it doesn’t

fall of the pallet before you get to the next location.”

Jimmy Johnson, a delivery supervisor for the respondent, also

testified to the Commission and was called on behalf of the

respondents.  He had the following exchange with counsel for the

respondents:

“Q. And there actually seems to be two or
three different precipitating factors.  One
being wrapping the cellophane.

A. Yes.

Q. Around and is that something that you’re
familiar with?

A. yes.

Q. Okay, is there anything about that activity
in and of itself that you consider to be
strenuous?

A. No.
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Q. What about the reaching over into the truck
and picking up the little computer thing?  Is
there anything about that activity that you
would - that you would think would be
strenuous?

A. No. 

Q. And what about heavy, anything about that
that would be heavy?

A. Reaching to get the hand held?

Q. Yes.

A. No.

Q. Okay, what about the cellophane?

A. No.”

Upon review of the testimony and evidence in this matter, I

find no evidence that the action of wrapping a pallet is or

encompasses sudden effort, severe strain, or the application of

force directly to the abdominal wall.

The claimant also testified that on two different occasions he

felt severe groin pain when he either reached to put something down

or pick something up from the passenger seat of his truck.  He

testified that at this time he was seated in the drivers seat and

whatever object he picked up or put down was no more than two

pounds.  I also find that these actions do not encompass sudden

effort, severe strain, or the application of force directly to the

abdominal wall.  The claimant has failed to prove the first of the

five requirements to prove a hernia compensable.

The claimant also has failed to prove the third listed

requirement to prove a hernia compensable.  In that when he felt

the pop in his groin he continued to work.  Even after the claimant
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began having severe pain he continued on and made two more

deliveries that day.  The claimant then worked for two days without

pain.  He did not stop work immediately as required by Ark. Code

Ann. §11-9-523.  The claimant did stop work on the 16th of December

when he reached into the passenger seat; however, as previously

stated this action did not meet the first listed requirement of

proving a compensable hernia.

The claimant has failed to prove he suffered a compensable

hernia under Ark. Code Ann. §11-9-523.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 25, 2009, and contained in

a pre-hearing order filed February 25, 2009, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence that he suffered a compensable hernia on December 13,

2008.

3. The claimant failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits

from January 19, 2009, until February 23, 2009.
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4. The claimant failed to prove by a preponderance of the

evidence that he is entitled to medical treatment for his hernia.

ORDER

Pursuant to the above findings of fact and conclusions of law,

I have no alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


