
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F609966 (08/23/06)

ALVIN FRANKS, EMPLOYEE  CLAIMANT

LEXICON, EMPLOYER         RESPONDENT

LIBERTY MUTUAL INS. CO., CARRIER         RESPONDENT

OPINION FILED AUGUST 26, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on June 24, 2009, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE JOSEPH H. PURVIS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On May 11, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Alvin Franks, coupled with medical reports and other documents

comprised the record in this claim.
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DISCUSSION

Alvin Wayne Franks, the claimant, with a date of birth of January 17, 1959, commenced

his employment with respondent-employer on December 13, 2004, as a machine operator.  The

claimant is currently employed as a welder for Herman Binns. 

The claimant was previously employed by respondent-employer as a welder.  On August

23, 2006, claimant sustained an injury within the course and scope of his employment.  In

describing the mechanics of the August 23, 2006, injury, the testimony of the claimant reflects:

They tac weld eight thousand (8,000) pounds, and the foreman
told them to pick it up an d move it, and, in order for them to move it, 
they had to go where I was - over me.  And they was informed not to move
it, but the foreman said move it anyway, and got right over where I was 
and it busted apart.

I jumped out of the way and it hit me on the ankle.

On my left ankle. (T. 9).

The testimony of the claimant reflects that most of his treatment relative to the left ankle

injury has been provided by Dr. Stephen A. Hudson.  The claimant testified that he continues to

experience problems with his left foot and ankle:

It’s still giving me pain; I can’t twist it; I still can’t turn it to the
left; and I cannot perform - I was - I don’t know if y’all understand what
welding grades are, but, I used to be a 6GR, and that was the high-paying
job.  That was as high as you can go.

It’s a welding deal.  Now, I’m a 1G, and that’s the lowest on the 
totem pole.  That’s as high as I can go.

Because, back then, I could climb beams, walk beams; I went out
in the field; and, now, with - anything like that, you cannot go. (T. 10).

The claimant is not earning as much in his present employment as he did when employed
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by respondent-employer, now earning $425.00, per week versus $925.00, per week when

employed by respondent-employer.  The testimony of the claimant reflects that he is not presently

working as many hours as he did during his employment with respondent-employer, explaining:

Yeah, a lot different because at Lexicon, I was training welders,
too, because I had the 6GR, I was training the welders. (T. 11).

The testimony of the claimant reflects that he wants to return to see Dr. Hudson for the

problems that he is now having with his foot and ankle.  Claimant testified that he tried to two (2)

occasions to return to Dr. Hudson for treatment, however was denied access by respondent-

carrier.  Claimant’s testimony reflects, regarding the afore:

I’ve been denied because they told me that - the first time I 
called, they told me that it had to be approved through the workers’
comp, and the second time I called, they said it was denied.  I was told
I couldn’t come there. (T. 11-12).

Claimant elaborated regarding his need for further medical treatment in connection with the 

compensable injury:

I’m wanting to, because it’s so hard to - I mean, I’m doing my job
where I’m at, but, I mean, it hurts during the day, there’s times I have to 
get under and weld and there’s twisting - I can’t do that.  And I want to 
know - I mean - it’s numb in my foot, and if I drive a distance, my ankle 
starts hurting.  I mean, it’s just - it’s not right.  It’s not the way it was. (T. 12).

The claimant had surgery in connection with the his compensable left ankle injury in

October 2008, and was off work while recuperating from same.   Claimant received a check for

temporary total disability benefits in the amount of four thousand eight hundred eighty dollars

($4,880.00).  The check reflects the dates for the period of temporary total disability, October 15,

2008 through December 23, 2008.  Claimant testified that he received the $4,880.00, check on

December 29, 2008.  Claimant’s testimony reflects, regarding the delay in receiving the temporary
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total disability benefits:

Yes, I want to add something to that.  It may not concern 
nobody by just my family.  During that period of time, with Christmas
coming and everything, I had a family.  I had to move twice because of
the waiting.  I lost a truck, and I lost the trust of my whole dang family.
I mean, that’s not fair on a person - not when he’s honest.  I mean, no 
bearing, but I’m just telling you what I’m going through.  That’s just not
right. (T. 14).

The testimony reflects that the claimant received another check from respondents on January 9,

2009, in the amount of nine hundred seventy-six dollars ($976.00), which covered the period

December 24, 2008, through January 6, 2009.  There is not a dispute regarding the timeliness of

receipt of the afore check.

Claimant testified that the next check he received from respondents was for the period

January 7, 2009 through January 29, 2009, in the amount of one thousand six hundred three

dollars and forty-three cents ($1,603.43).  Claimant received the check on May 26, 2009.  

Claimant returned to work after January 29, 2009, and has continued to do so since.

The testimony in the record reflects that during the periods that the claimant was

attempting to get his temporary total disability checks his attorney was requesting a hearing

before the Arkansas Workers’ Compensation Commission on the absent benefits.  Claimant

acknowledged that ultimately the checks were provided without the necessity of a hearing.

  The medical in the record reflects that the claimant was seen by Dr. Stephen A. Hudson

on August 17, 2007, and was released to return to light duty work, seated duty only, effective

October 23, 2008. (CX #1, p. 2).  A January 29, 2009, clinic note regarding a followup visit by

the claimant to Dr. Hudson reflects, in pertinent part:

PROBLEM LIST:
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1. Status post hardware removal, left ankle.
2. Exploration and synovectomy of the peroneal tendon sheath 10-16-08.

SUBJECTIVE:
Mr. Franks returns today for follow-up.  He is still having some problems 
with the ankle, and there is still some swelling over the lateral ankle mostly.
He also has pain with certain positions of trying to pivot on the ankle.  He
has some difficulty with carrying any heavy weight.

OBJECTIVE:
On examination of the left ankle today, the incision is well healed in the 
lateral ankle.  There is still moderate swelling over the posterolateral 
ankle over the peroneal tendons, but this has improved slightly.  He has
some stiffness with range of motion.  He is only able to dorsiflex 10 degrees
and plantar flex 35 degrees.  There is some slight weakness.

ASSESSMENT:
1. Status post hardware removal, left ankle.
2. Exploration and synovectomy of the peroneal tendon sheath 10-16-08.

DISCUSSION/PLAN:
At this point, I think he has reached maximum medical improvement.  I
think he is going to continue to have some swelling and tenderness and
occasional pain in this ankle.  This is probably not going to fully improve.
I do not think there is anything further I can do for him at this point.  I will
keep him at full work duty and release him at MMI as of today, 1/29/09.
I think he does have a permanent partial impairment from his injury.
According to the AMA Guides to the Evaluation of Permanent Impairment,
forth edition, page 78, table 42, mild ankle motion impairment equals 7%
of the lower extremity, which translates into 3% whole person impairment.
I will see him back as needed if he has any further problems. (CX #1, p. 5).

There is not a dispute regarding the date of issuance or the amounts of the two (2) checks

at the hart of the issues of penalty and controversion.   Check number 90366747 in the amount of

$4,880.00, for the temporary total disability period of October 15, 2008 through December 23,

2008, reflects that it was issued on December 22, 2008.  The afore check was picked up by the

claimant on December 29, 2008. (CX. #2).  Check number 91201977 in the amount of $1,603.43,

for the temporary total disability period January 7, 2009 through January 29, 2009, reflects that it



6

was issued by respondent-carrier on May 19, 2009.  The claimant picked up the afore check on

May 26, 2009. (CX. #4).  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 23, 2006, the relationship of employee-employer-carrier existed 

among the parties when the claimant sustained compensable left ankle injury.

3. On August 23, 2006, the claimant earned wages sufficient to entitle to workers’ 

compensation benefits at the rate of $488.00/$366.00, for temporary total/permanent partial

disability.

4. The claimant was temporarily totally disabled for the periods October 15, 2008 

through December 23, 2008, and January 7, 2009 through January 29, 2009.

5. Respondents issued check number 90366747 in the amount of $4,880.00, to the 

claimant for temporary total disability benefits for the period commencing October 15, 2008

through December 23, 2008.  The claimant received the afore check on December 29, 2008, by

which time four of the five installments comprising the period were fifteen (15) days late, and an

amount equaling 18% on each unpaid installment is due and added to same, pursuant to Ark.

Code Ann. §11-9-802 (b).

6. Respondents issued check number 91201977 in the amount of $1603.46, to the 

claimant for temporary total disability benefits for the period commencing January 7, 2009,
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through January 29, 2009.  The claimant received the afore check on May 26, 2009, by which

time each of the installments comprising the temporary total disability period was more then

fifteen (15) days late, and an amount equal to 18% thereof is due and payable in addition to the

installments, pursuant to Ark. Code Ann. §11-9-802 (b).

7. The claimant reached the end of his healing period on January 29, 2009, with a 

residual permanent physical impairment in the amount of 7% to the left lower extremity.

8. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of August 23, 2006.

9. The respondents have controverted the payment of temporary total disability 

benefits to the claimant for the periods covering October 15, 2008 through December 23, 2008,

and January 7, 2009 through January 29, 2009, as well as the payment of penalty of the afore

installments of temporary total disability benefits pursuant to Ark. Code Ann. §11-9-802 (b). 

CONCLUSIONS

The compensability of the claimant’s August 23, 2006, left lower extremity injury is not

disputed.  Claimant asserts that respondents controverted the payment of certain periods of

temporary total disability benefits and that the a penalty in the amount of 18% is due as a result of

late payment of installments.  Claimant seeks the afore benefits as well as controverted attorney

fees.  Respondents content that they have paid all sums that are due and owing.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Controversion
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Ark. Code Ann. §11-9-803, Controversion of right to compensation, provides, in pertinent

part:

(a) (1)   Each employer desiring to controvert the right to compensation
shall file with the Workers’ Compensation Commission on or before the
fifteenth day following notice of the alleged injury or death a statement
on a form prescribed by the commission that the right to compensation is
controverted and the grounds therefor, the names of the claimant, employer,
and carrier, if any, and the date and place of the alleged injury or death.

In the instant claim respondents acknowledged the compensability of the claimant August 23,

2006, left ankle injury.  There is not a dispute regarding the claimant’s receipt of medical

treatment in connection with the compensable injury or the receipt of appropriate workers’

compensation benefits prior to October 2008.

The evidence discloses that on October 15, 2008, the claimant underwent surgery relative

to his compensable injury, and the same was approved by respondents.  Subsequent to the

surgery, which was performed by Dr. Hudson, the claimant was restricted to light duty, seated

duty only, which effectively removed him from the work force.  Respondents were provided

medical documentation regarding and a demand for the payment of temporary total disability

benefits.  The failure of respondents to provide temporary total disability benefits to the claimant

in accordance with the W/C work status report of Dr. Hudson, resulted in a request for a hearing

before the Arkansas Workers’ Compensation Commission.  Respondents, subsequent to the

hearing request, issued a check to the claimant in the amount of $4,880.00, for the period

covering October 15, 2008, through December 23, 2008, in December 2008.

The evidence reflects that respondents issued check number 90432682 to the claimant on

January 5, 2009, in the amount of $976.00, for the payment of temporary total disability benefits
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for the period December 24, 2008 through January 6, 2009.  The claimant received the afore

check, which consisted of one installment of temporary total disability benefits, on January 9,

2009.  The claimant did not again receive temporary total disability benefits until May 26, 2009,

when he received check number 91201977 in the amount of $1,603.43, for temporary total

disability benefits covering the period January 7, 2009 through January 29, 2009.  The date of

issuance of the afore check was May 19, 2009.  

Pursuant to the claimant’s hearing request, the evidence reflects that on May 11, 2009, a

pre-hearing conference was conducted in this claim.  Among the issues recited in the Pre-hearing

Order growing out of the May 11, 2009, pre-hearing conference was a claim for temporary total

disability benefit for the period January 7, 2009 through January 29, 2009.  The May 11, 2009,

pre-hearing conference resulted in the issuance of the Pre-hearing Order and Hearing Notice of

the same date scheduling the present June 24, 2009, hearing.  As noted above, respondents

tendered the claimed temporary total disability benefits subsequent to the hearing request but

prior to the scheduled hearing.

Whether a claim is controverted is a factual question to be determined by the Arkansas

Workers’ Compensation Commission from the circumstances of the particular case. Aluminum

Company of America v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  While the mere fact

that payment of benefits is delayed does not amount to controversion per se, the fact that the

claimant had to obtain the services of an attorney in order to obtain the payment of same is

evidence of controversion.  Hart’s Exxon Service Station v. Prater, 268 Ark. 961, 597 S.W.2d

130 (Ct. App. 1980).

The claimant has sustained his burden of proof by a preponderance of the evidence that
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respondents controverted the payment of temporary total disability benefits to the claimant for the

periods October 15, 2008 through December 23, 2008, and January 7, 2009 through January 29,

2009.   Controverted attorney fees should be awarded on the afore indemnity benefits.

Penalty 

The evidence preponderates that respondents submitted a check with an issuance date of

December 22, 2008, in the amount of $4,880.00, to the claimant representing temporary total

disability benefits for the period October 15, 2008 through December 23, 2008.  Further, on May

19, 2009, respondents issued to the claimant a check in the amount of $1,603.43, representing

temporary total disability benefits for the period January 7, 2009 through January 29, 2009.  

Ark. Code Ann. §11-9-802, Installments, provides in pertinent part:

(a)   The first installment of compensation shall become due on 
the fifteenth day after the employer has notice of the injury or 
death, as provided in §11-9-701, on which date all compensation
then accrued shall be paid.  Thereafter, compensation shall be 
paid every two (2) weeks except where the Workers’ Compensation
Commission directs that installment payments be made at other 
periods.

(b)   If any installment of compensation payable without an award
is not paid within fifteen (15) day after it becomes due, as provided
in subsection (a) of this section, there shall be added to the unpaid
installment an amount equal to eighteen percent (18%) thereof, which
shall be paid at the same time as, but in addition to, the installment
unless notice of controversion is filed or an extension is granted the
employer under §11-9-803 or unless such non-payment is excused 
by the commission after a showing by the employer that, owing to 
conditions over which he had no control, the installment could not
be paid within the period prescribed.

The Act provides that compensation shall be paid every two (2) weeks except where Arkansas

Workers’ Compensation Commission directs that installment payment be made at other periods. 
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A respondent’s liability for the payment of the additional 18% penalty on the untimely payment of

an installment is not limited to a one-time payment of same and the installment, however

continues accumulate and accrue  until the installment is paid.  The language of Ark. Code Ann.

§11-9-802 with respect to penalty and payment is shall.  

If the respondent’s liability was limited to an additional 18% on an enclosed identifiable

period of installment(s), there would be no incentive to timely pay such benefits when due and

owing.  Respondent could simply wait and pay four (4) weeks of accrued January 2009 temporary

total disability benefits in May 2009, or accrued October, November, and December 2009 benefits

in late December 2009.  

 In the instant claim it is undisputed that respondents did not tender the payment

temporary total disability benefits to the claimant for the period October 15, 2008 through

December 23, 2008, until the issuance of check number 90366747 in the $4,880.00, on December

22, 2008.   Likewise, the evidence discloses that respondents did not tender the payment of

temporary total disability benefits to the claimant for the period January 7, 2009 through January

29, 2009, until the issuance of check number 91201977 in the amount of $1,603.43, on May 19,

2009.

Ark. Code Ann. §11-9-802 (a) identifies the length of an “installment” as two (2) weeks,

except where the Arkansas Workers’ Compensation Commission directs “other periods”.  The

period of temporary total disability commencing October 15, 2008 through December 23, 2008,

comprises five (5) two-week installments.  In tendering the $4,800.00, check to the claimant on

December 22, 2008, respondents were late in the payment of four of the five installments.  Ark.

Code Ann. §11-9-802 (a) clearly provides that the first installment shall become due on the
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fifteenth day after the employer has notice of the injury, on which date all compensation then

accrued shall be paid, and thereafter shall be paid every two (2) weeks.

Ark. Code Ann. §11-9-802 (b) provides that if any installment of compensation payable

without an award is not paid within fifteen (15) days after it becomes due, as provided in

subsection (a), there shall be added to the unpaid installment an amount equal to eighteen percent

(18%) thereof.  The provision further provides that the additional 18% shall be paid at the same

time and in addition to the installment.  In the instant claim, each of the installments comprising

the temporary total disability period commencing October 15, 2008 through December 23, 2008,

equaled $976.00, (two weeks of ttd benefits at $488.00, per week).  Four of the five installments

were paid more than fifteen (15) days after they were due.

When the first installment payment of $976.00, was not made within fifteen (15) days after

it was due, a penalty of 18% or $175.68, shall added to the installment and paid at the time and in

addition to the installment.  Accordingly, at the time the second installment (October 30, 2008

through November 12, 2008) was due, the first installment, with penalty added, in the amount of

$1,151.68, remained unpaid.  When the second installment of $976.00, was added to the unpaid

first installment of $1,151.68, totaling $2127.68, was not paid within fifteen (15) days the statute

provides that a penalty of 18% shall be added to and paid in addition to the installment.  The 18%

penalty of the $2127.68 unpaid installments amounted to a sum of $382.98 being added for a total

of unpaid installments of $2510.66.  At the time the third installment (November 13, 2008

through November 26, 2008) of indemnity benefit of $976.00,  became due there remained an

unpaid balance of $2,510.66, due and owing to the claimant which totaled $3,486,66.  When the

respondents failed to pay the third installment within fifteen (15) days the statute provided that an
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amount equal to 18% ($627.59) shall be added to and paid in addition to the unpaid installment. 

When the fourth installment (November 27, 2008 through December 10, 2008) in the amount of

$976.00, became due there remained unpaid installments of $4,114.25, owed to the claimant.  

Accordingly the claimant was owed a total of $5,090.25.  The failure of respondents to

pay the fourth installment  to the claimant within fifteen (15) days of when it became due shall

result in an 18% ($916.24) sum being added to the unpaid installment or a total amount due of

$6,006.49.   While a check in the amount of $4,880.00, was issued by respondents for the

temporary total disability period of October 15, 2008 through December 23, 2008, reflecting an

issuance date of December 22, 2008.  The claimant did not receive the check until December 29,

2008, which was more than fifteen days after the fourth installment was due.  In order to be in

compliance with the fifteen days of when the fourth installment was due, the claimant would have

had to receive the check on December 25, 2008.  While the check reflects an issuance date of

December 22, 2008, with the Christmas holidays, it could not have been received on or before

December 25, 2008.  According the 18% penalty is applicable to the fourth installment.

The fifth installment (December 11, 2008 through December 23, 2008) was paid within

fifteen days of when it became due, the claimant having received his check on December 29,

2008, and as such a penalty was not applicable.  The total amount due and owing the claimant as

a result of unpaid installments and penalties was $6,982.49, ($6006.49 plus the fifth installment of

$976.00).  Respondents have controverted the payment of penalties on four of the five

installments comprising the temporary total disability period of October 15, 2008 through

December 23, 2008.

Respondents did not tender temporary total disability benefits to the claimant for the
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period January 7, 2009 through January 29, 2009, until May 19, 2009.  The afore comprised two

(2) installments.  The first installment of $976.00, in temporary total disability was due on January

20, 2009, however was not paid within fifteen (15) after it became due.  Accordingly a sum in the

amount of 18% ($175.68) shall be added to and paid in addition the installment, which meant that

$1,151.68, was due at the time of the claimant second installment, which covered the time period

January 21, 2009 through January 29, 2009.  The 18% penalty continued to accumulate and to be

added to the unpaid/accrued installments (s) until the same was paid with the issuance of check

number 91201977 on May 19, 2009.  Application of the provisions of Ark. Code Ann. §11-9-802

(a) and (b) clearly reflects that the $1,603.43 is an underpayment of the temporary total disability

indemnity benefits due and owing to the claimant when the same was finally tendered. 

Respondents have controverted the payment of the additional penalties on the untimely payment

of installments comprising the temporary total disability period of January 7, 2009 through

January 29, 2009. 

 AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $488.00, for the period commencing October 15, 2008

through January 29, 2009.  Said sums accrued shall be paid in lump without discount. 

Respondents may claim credit for sums heretofore paid toward the afore.

Respondents are further ordered and directed to pay an amount equal to 18% which shall

be added to and paid in addition to each untimely installment comprising the temporary total

disability periods October 15, 2008 through December 23, 2008, and January 7, 2009 through

January 29, 2009, pursuant to Ark. Code Ann. §11-9-802 (b).
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Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses in connection with the treatment of the claimant’s

August 23, 2006, compensable injury, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest pursuant to Ark. Code Ann. §11-9-809, until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


