
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F802382 

LORI FLYNN,
EMPLOYEE CLAIMANT

RYAN’S FAMILY STEAK HOUSES, INC.,
EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 10, 2009

Hearings conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE CARL F. (TREY)
COOPER, III, and HONORABLE BRIAN H. RATCLIFF, Attorneys at
Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE BRIAN J.
McNAMARA, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

Hearings were held in the above-styled claim on

April 9, 2009, and on May 28, 2009, in El Dorado, Arkansas. 

A Prehearing Order was entered in this case on December 30,

2008.  The following stipulations were submitted by the

parties either in the Prehearing Order or at the start of

the hearing and are hereby accepted:

1. An employee, employer, carrier/TPA

relationship existed among the parties on

March 8, 2008.
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2. The claimant sustained an injury

involving her right leg on March 8,

2008.

3. No benefits have been paid on this

claim.

4. The matter is fully controverted.

5. The claimant earned wages sufficient to

entitle her to a temporary total

disability compensation rate of $119 per

week.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of right leg and left leg

injuries.

2. Temporary total disability.

3. The claimant reserves all other issues

for another hearing.

Respondent:

1. Compensability of the claimant’s right

leg fracture.
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2. Compensability of the claimant’s

subsequent left leg fracture.

3. Potentially different issues are

involved depending on whether the left

leg injury occurred on March 8, 2008, or

on March 11, 2008.

The record consists of the one-volume transcript of the

April 9, 2009 hearing and the one-volume transcript of the

May 28, 2009 hearing.  

DISCUSSION

The claimant fell at work at Ryan’s Family Steak House

on March 8, 2008, and broke the femur in her right leg.  (R.

Exh. 1 p. 25) She was hospitalized for the fracture and

discharged on March 10, 2008.  (R. Exh. 1 p. p. 33)  She

returned to the hospital on March 11, 2008, and was

diagnosed with a left hip fracture.  The hospital discharged

the claimant for the left hip fracture on March 14, 2008. 

(R. Exh. 1 p. 47) The claimant contends that she sustained

both her left leg fracture and her right leg fracture at

work on March 8, 2008.  (Comm. Exh. 1 p. 2) In the

alternative, the claimant contends that if she broke her

left leg on March 11, 2008, then the March 11, 2008, left

leg injury is a compensable consequence of the right leg
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injury sustained at work on March 8, 2008.  (Comm. Exh. 1 p.

2)

Notably, the record contains two different accounts of

how the claimant fell at work on March 8, 2008.  The Ryan’s

restaurant manager, Greg Miley, testified that on March 8,

2008, he was putting some pots and pans away in the dishroom

and looked over and saw the claimant washing her hands.

(T50) When he came through the door he saw the claimant

lying on the floor.  (T50) According to Mr. Miley, he asked

the claimant “Are you all right?” ans she responded “Well,

my leg gave out.”  (T51) Mr. Miley testified that while the

claimant was lying on the floor, Mr. Miley asked her if she

wanted an ambulance, and the claimant indicated that she

would have her ride come and pick her up.  (T51) Mr. Miley

testified that he learned several days later that the

claimant was saying at that time that she fell from tripping

on a rug, after telling him that her leg gave out.  (T53)

Mr. Miley testified that he could not understand how the

fall could be due to a rug in light of the location of the

rug compared to the location of the claimant’s feet after

the fall.  (T53)

Mr. Miley testified that he filled out the incident

contained in the hearing record right after the claimant was
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placed in a car.  (57) In that report, Mr. Miley wrote that

the claimant stated that her leg gave out, and Mr. Miley

wrote that the floor was clean and free of debris.  (C. Exh.

1 p. 1)

However, the claimant testified that she never made any

statements to anyone right after she fell, and that she

never told anyone that her leg gave out.  (T15) The claimant

testified that after she washed her hands, one of the rugs

was crumpled up, and she caught her foot on it and fell. 

(T15) 

The March 8, 2008, report from the Medical Center of

South Arkansas contains a history that the claimant tripped

and fell at work, but does not mention a rug.  (R. Exh. 1 p.

25) The typed March 10, 2008 report upon discharge

specifically states that the claimant tripped and fell on a

rug that had become matted.  (R. Exh. 1 p. 33) The

claimant’s March 10, 2008, recorded statement to Georgia

Polen with Specialty Risk Services likewise describes a

buckle in the runner or rug.  (C. Exh. 2 p. 2) The claimant

indicated that she caught one of several buckles with her

shoe.  (C. Exh. 2 p. 2) The claimant indicated that she

believed she had a cloth for wiping tables in her hand, and

after tripping over the buckle, she thought she had regained
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her balance, but when she went to walk forward again, she

fell on her right knee.  C. Exh. 2 p. 3)

The respondents contend that the claimant’s fall at

work on March 8, 2008, was idiopathic and non-compensable

based on the evidence that her knee gave way and she fell. 

(Comm. Exh. 1 p. 3)  

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that a fall onto the floor

is a specific incident as that term is used in the Arkansas

Workers’ Compensation Law.  I find the existence of the

claimant’s right leg fracture is established by medical
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evidence supported by objective findings, including March 8,

2008, x-rays indicating a spiral fracture of the claimant’s

right femur.  (R. Exh. 1 p. 27) The parties have also

stipulated that the claimant sustained her right leg injury

on March 8, 2008.  (Comm. Exh. 1 p. 1) 

The issue presented by the contentions in this case is

whether the injury arose out of and occurred in the course

of the claimant’s employment.  The phrase “arising out of

the employment” refers to the origin or cause of an

accident; the phrase “in the course of employment” refers to

the time, place and circumstances of the injury.  Swaim v.

Wal-Mart Associates, Inc., 91 Ark. App. 120, 208 S.W.3d 837

(2005) In the present case, there is no question that the

claimant’s fall occurred within the time and space

boundaries of her employment at Ryan’s, and therefore

occurred in the course of her employment.

The Arkansas Supreme Court has distinguished injuries

from “unexplained causes” and injuries from “idiopathic”

falls as follows:

We first note that injuries sustained due to an
unexplained cause are different from injuries where the
cause is idiopathic. An idiopathic fall is one whose
cause is personal in nature, or peculiar to the
individual. 1 LARSON, WORKERS' COMPENSATION LAW, §§
12.11 (1998); see also Kuhn v. Majestic Hotel, 324 Ark.
21, 918 S.W.2d 158 (1996); Little Rock Convention &
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Visitors Bur. v. Pack, 60 Ark. App. 82, 959 S.W.2d 415
(1997); Moore v. Darling Store Fixtures, 22 Ark. App.
21, 732 S.W.2d 496 (1987). Because an idiopathic fall
is not related to employment, it is generally not
compensable unless conditions related to employment
contribute to the risk by placing the employee in a
position, which increases the dangerous effect of the
fall. LARSON, supra.

ERC Contractor Yard & Sales v. Robertson, 335 Ark. 63, 71,

977 S.W.2d 212, 216 (1998). The Arkansas Court of Appeals

has stated that an injury is not unexplainable where the

evidence fully informs the trier of fact to the

circumstances surrounding the fall.  Crawford v. Single

Source Transportation, 87 Ark. Ap. 216, 189 S.W.3d 507

(2004).

In the present case, the record indicates that the

claimant was awake and lucid when the fall occurred.  The

claimant has at no point testified that she has no

recollection how the fall occurred.  The record simply

contains two alternative accounts of relevant events: either

the claimant tripped over a crumpled rug as the claimant

testified, told Ms. Polen, and told physicians, or else the

claimant fell when her knee gave out, as Mr. Miley testified

that the claimant told him immediately after she fell. 

Either Mr. Miley’s testimony and incident report are

sufficiently persuasive to establish that the claimant’s
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fall was caused by her knee giving out, and was therefore

idiopathic, or else the claimant’s testimony, the history in

her medical reports, and the statement she gave Ms. Polen

are sufficiently persuasive to establish that the claimant’s

fall was caused by her shoe catching on a crumpled rug,

i.e., a risk arising out of her work in a restaurant that

used rugs.  I therefore find that the issue in this case is

therefore credibility, and this case does not present an

example of an injury of unexplainable cause.     

In the present case, I also find that a preponderance

of the credible evidence establishes that the claimant’s

shoe did not catch on a crumpled rug.  I find instead that a

preponderance of the credible evidence establishes that she

fell because her knee gave way.  Consequently, because I

find that the claimant’s fall was not caused even in part by

any risk associated with her employment, I find that the

claimant’s injury associated withe the fall was idiopathic

and did not arise out of her employment with Ryan’s.

In reaching these findings of fact, I am particularly

persuaded by Mr. Miley’s testimony that the claimant told

him that her leg gave out.  I do not find persuasive the

claimant’s testimony that she did not make any statements to

anyone after her fall.  Her testimony in this regard is
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contrary to both Mr. Miley’s testimony and to Mr. Miley’s

report completed almost immediately which attributes several

pieces of information to what the claimant “said”.  

While I recognize that the claimant consistently stated

by March 10, 2009, that her fall was caused by a crumpled or

matted rug, I note that these statements were made after she

had incurred medical expenses, surgery, and hospitalization

for her broken right leg.  I note that the claimant has

prior criminal convictions for crimes involving dishonesty,

including having spent seven months in jail and seven months

in prison while incarcerated for hot checks and forgery in

or after June of 2006.  (T13) Furthermore, after hearing the

live testimony and observing the demeanor of the witnesses,

I found Mr. Miley’s testimony and incident report much more

credible than the claimant’s testimony that she did not make

any statements at work after her injury before she left in a

friend’s automobile. 

As the Arkansas Supreme Court noted in Robertson,

supra., however, even an idiopathic injury is compensable if

the work places the employee in a position increasing the

dangerous effects of the injury.  Several examples of

employment risks which may increase the dangerous effects of

an injury are height, machinery, sharp corners or operation
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of a moving vehicle.  Moore v. Darling Store Fixtures, 22

Ark. App. 21, 732 S.W.2d 496 (1987).

In the present case, the claimant was walking across a

level floor when she fell.  She did not strike any

machinery, a sharp corner or any other object except the

floor itself when she fell.  I therefore find that the

claimant’s fall does not involve any circumstances which

would render her idiopathic injury compensable.

Because I find that the claimant has failed to

establish that she sustained a compensable injury on March

8, 2008, I find that this claim must be denied in its

entirety.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. An employee, employer, carrier/TPA

relationship existed among the parties

on March 8, 2008.

2. The claimant sustained an injury

involving her right leg on March 8,

2008.

3. No benefits have been paid on this

claim.

4. The matter is fully controverted.
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5. The claimant earned wages sufficient to

entitle her to a temporary total

disability compensation rate of $119 per

week.

6. The preponderance of the evidence

establishes that the claimant sustained

a non-compensable idiopathic injury at

work on March 8, 2008.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


