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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefit.  On May 12, 2009, a pre-hearing conference was conducted in

the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Carl Feltus - the claimant, B.J. Mays, and Satrina Aldridge, coupled with

medical reports, photographs, and other documents comprise the record in this claim.
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DISCUSSION

Carl E. Feltus, the claimant, with a date of birth of October 4, 1959, is a resident of

Carruthersville, Missouri.  Claimant was in special education and after completing  the 8th grade

flunked out at the 9th grade.  Claimant testified that he is unable to read and write.  Claimant, who

is right-handed, commenced his employment with respondent-employer, a Blytheville, Arkansas,

company as a temporary employee.  Regarding the duration of his employment at the facility of

respondent through the temporary employment company, claimant offered:

Yeah, because before they had me come, I think I had to work
about four (4) months. (T. 42).

On June 15, 2008, the claimant became an employee of respondent.  Claimant performed the same

job duties throughout his employment at the Blytheville facility of respondent.    

Claimant’s testimony reflects that he worked in the shipping department of respondent. 

The claimant testified that he worked from 4:00 to 12:00, however added that he always pulled a

double shift - working sixteen (16) hours.  The testimony of the claimant reflects that he built

racks for pipes from four by fours (4 x 4's) of oak beams which he nailed using a hammer (RX.

#3).  The claimant testified regarding the afore:

I would put the nails on  - what you call it - you know what
I’m talking about - four by fours (4 x 4's), and put them on the pipes
- put the pipes on.

*       *       *

Yeah, it was, you know, blocks - you’d have to nail them to
them, so the pipes won’t roll off. (T. 10).

The claimant testified that he hammered six (6) penny nails in the oak beams with the large

hammer to construct the pipe racks.     
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The claimant denied having any problems with his neck or arms prior to his employment

with respondent.  Claimant maintains that he developed symptoms which he attributes to his

employment with respondent:

My [right] hand used to start - it’d be hurting, and kind of numb.  I 
didn’t know what was wrong with it.  You know, I just kept working. (T. 13).

*       *       *

I mean, it’s just aching.  It hurts so bad you can - aching really
bad - wake you up from your sleep.  I mean, it’ll just be aching and be
numb, you know, in the tip of my fingers. (T. 16).

The claimant attributes the fact that his fingernails are tearing off to the injury, as well as a 

drawing of the fingers of the right hand.  Claimant described the effects of the injury on his right 

hand:

Okay.  The tip of my fingers be numb, be hurting all up under my
fingernails and all down through my hands and my arms, down through 
here (indicating).  (T. 17).

Regarding the medical treatment he received in connection with the injuries that he

attributed to his employment activities, the claimant testified that he was seen by Dr. Arshad who

referred him to Dr. Edmund Landry, who recommended a nerve doctor.  The testimony of the

claimant reflects that he was also seen by Dr. Kulpeksa.  Claimant acknowledged that he was

unable to see a neurologist for an EMG study due to a lack of money.  Nevertheless Dr. Laundry

is of the opinion that the claimant has carpal tunnel syndrome as well as some problems with the

cervical disks.  The claimant testified that he has incurred medical bills in connection with the

treatment of his injury, which remain unpaid.  Claimant denies that he has done anything at home

or any other place that caused his arm to be hurt in the manner that is presently is.  
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Claimant acknowledged that he had problems with the left side of his neck and left

shoulder prior to his employment with respondent as a result of an automobile accident. 

Claimant’s testimony reflects that he sustained a torn rotator cuff in the left shoulder as a result of

the automobile accident.

The testimony of the claimant reflects that during his employment with respondent he

earned $11.00, per hour, and that he worked quite a bit of overtime, working sixteen (16) hours a

day (or a double shift).  Claimant testified that he has been unable to work since his injury in the

employment of respondent.  Claimant maintains that since the termination of his employment by

respondent he has not looked for employment because he is physically unable to work due to

residuals of his injury.  

During cross-examination claimant acknowledged that he commenced working for

respondent in June 2008, and that his employment was terminated on August 25, 2008, because

he had too many points.  Further, claimant acknowledged that he applied for unemployment

compensation benefits after his employment ceased on August 25, 2008, however the benefits

were denied because he lacked enough quarters in Louisiana.  Claimant testified that he did not

file for benefits in the state of Missouri.  

The claimant acknowledged that he first went to the doctor in January 2009, in connection

with his injury.  Claimant concedes that the first time he reported he was injured was by form filed

by his attorney on February 17, 2009, which was mailed to the Arkansas Workers’ Compensation

Commission on March 2, 2009.  Claimant acknowledged that he did not report his injury to

anyone with respondent-employer.  The claimant explained that he confused the month of his

injury in completing the initial claim for workers’ compensation, citing October 15, 2008, instead
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of August 15, 2008, however corrected the date once he received information that his

employment with respondent had been terminated on August 25, 2008.

The testimony of the claimant reflects that both prior to and subsequent his employment

with respondent he owned a night club in Carruthersville, Missouri, which sold beer and other

beverages.  While acknowledging that he ran the club, he denied that he performed

physical/manual labor, explaining:

But I - I had several people working in my club.

Well, I , you know, I had other guys working for me.  Only 
thing I did in my club was control the people. (T. 27).

Claimant continued operation of the club following the August 25, 2008, termination of his

employment with respondent, until February 2009.  

With respect to his employment with respondent, claimant testified that he was required to

load a certain number of truck each day.  Claimant’s testimony reflects that he was not required to

perform a specific number of thing within a specified time period:

No, thy didn’t require  - they didn’t tell me nothing.  The loader
man - the only thing they tell me, is don’t leave my station there - say
don’t leave my station.  The loader man bring the pipes.  I had to make
sure everything started up when he’d bring the pipes.  When you leave
with the pipes, when you drop the pipes off, he’d go back and get more
pipes.  I had to make sure everything started up. (T. 28-29).

The claimant testified that while he was not required to do anything within a certain length of 

time, he had to make sure that his job was done, noting: 

If I hadn’t got things set up, he couldn’t fill it with the pipes. (T. 29).

Claimant maintains that when he worked overtime or a double shift, he used the hammer

sixteen (16) hours a day in the discharge of his employment duties.    Claimant concedes that
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while not using the hammer all the time, he used it most of the time while discharging his

employment duties.  Claimant’s testimony reflect:

Yeah, I’d use the hammer.

I’d use it - most of the time, I’d use the hammer.

That was my job, using that hammer.

If the machines break down in the plant, yeah, we’d have to clean
up. (T. 30).

The claimant acknowledged that he was seen at Pemiscot Memorial Hospital on January

12, 2009.  The admitting diagnosis reflected in the afore record is hypertension and fatigue. (CX.

#1, p. 1).  The claimant was again seen at Pemiscot Memorial Hospital on January 16, 2009.  The

records relative to the January 16, 2009, visit of the claimant reflects a history of right wrist pain. 

Claimant asserts that at the time of the January 16, 2009, visit his right wrist pain had gotten

worst.  Regarding the entry in the January 20, 2009, records of Pemiscot Memorial Hospital

reflecting the presence of right wrist pain for one (1) month, placing its onset in December 2008,

claimant testified that he did not know where the doctor got the information.  Likewise, the

claimant is without explanation regarding the entry in a January 24, 2009, visit reflecting right

wrist pain for two (2) months.

During the visit to Dr. Landry of February 19, 2009, with complaints of right wrist pain

the claimant denied any problems with his wrist prior to October 15, 2008.  The February 19,

2009, clinic note does however recite the claimant’s employment duties while in the employment

of respondent of “hammering  4 x 4s all day and then lifting them”. (CX. #1, p. 15).

In explaining how he arrived at the date of injury, claimant testified of the August 15,
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2009, date:

Well, that’s when I knew what was going on, since he - after
that time, my hand just started getting worse. 

Like I told you, my hand was bothering me and, after that - after
I was terminated, my hand started getting worse.  It started waking me 
up in my sleep at night and I guess I’m gonna have to go to the emergency
room, we got in the car, that’s when I went to the emergency room. 
 (T. 35-36).

Claimant offered with respect to the time periods reflected in the emergency room medical

records that he was attempting to explain to the doctors that his right hand complaints were

progressively worsening.  

Claimant’s testimony reflects regarding his duties at his night club that all he did was

control the people and take the money.  Claimant denies doing any lifting of cases of beer or

beverages at the club or cleaning up, noting that he paid guys to do it:

I had guys that do all that.  Every club I ever had, I paid guys
to do it. (T. 37).

During re-direct examination, claimant denies that he ever told anybody that he was ready

and able to work in connection with his filing for unemployment compensation benefits.  Claimant

explained regarding the unemployment filing:

If I can explain that to you, I’ll explain it to you.  When I 
signed up for unemployment, the welfare office sent me to do that,
because I was in food stamps, so I had to do that, to keep getting 
food stamps. (T. 40).

Claimant described the pipes that the loader would bring as being as long as the hearing 

room.  Claimant further testified, regarding the load of pipes:

He’d bring at least, if I’m not mistaken, I think that loader
will hold, at least, about nine (9) at the most - nine (9) pipes, at the
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most. (T. 38).  

Claimant estimated that he would have to nail down four (4) blocks in a row.  Regarding the 

number of nails he had to drive to accomplish the afore, claimant testified:

And that, as I remember - mostly, you see, that’s flat  - it’d be 
like, right at probably fifteen (15) nails, just for that section - that one
(1) section. (T. 38).

Claimant testified that the load was nine (9) high.  With respect to the number of loads that were 

bought to him, claimant testified:
 

Well, what he do, I don’t know exactly how many loads he’d
bring me, but however many, nine (9) high, when we’d finish that, he
would have to go to another location. (T. 38-39).

Claimant estimated upward of seven (7) loads a day were prepared in which he repeatedly 

constructed the blocking.

Regarding the entry in the January 16, 2009, hospital record noting that he had run out of

pain medicine, claimant testified that he had been provided pain medicine at the time of his initial

January 12, 2009, visit, and that at the time of the second visit he had run out.  Further, the

testimony of the claimant reflects that the night club he owned in Carruthersville, Missouri only

operated during the weekends and during the hours 11:00 p.m. to 1:30 a.m.  The claimant also

offered his suspicion for the termination of his employment by respondent:

Just right up there, sir.  They’ve got a thing up there for scanning
your hand, and you know, a lot of times, that thing wouldn’t scan my hand,
and I’d have to go to my foreman to clock me in.  Bt then, he come - I 
come to work one day and he told me, you got fire because you missed
days cause you were late.  So I feel that, you know, I had went over his
head to get overtime, because he did now want to give me overtime, and he
clocked me in late, and that’s what got me - my foreman. (T. 45).

The claimant acknowledged that he did not report having sustained a work-related injury
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to either respondent-employer or the temporary employment agency, which initially placed him at

respondent-employer.  Further, claimant testified that he continued to request overtime work

while employed by respondent through the date of the termination of his employment although he

was experiencing symptoms in his right hand and there were postings on the premises of

respondent:

Right, but I didn’t know my hand was injured, Sir.  I just 
kept working, Sir.  I was really - to be honest, I was glad to be 
working. (T. 47).

B.J. Mays testified regarding his employment and contact with the claimant, as well as the

claimant’s job duties.  Mr. Mays works as a shipping team leader, which in under the supervisor. 

Mr. Mays testified that the claimant worked as a yard shipper.  Mr. Mays explained regarding the

shippers, that some tier and some load trucks.  In describing the claimant’s job duties, Mr. Mays

testified:

As a shipper, you’ve got what we call a truck-loading shipper,
which he was saying, you know, we load trucks.  Trucks, we schedule
every thirty (30) minutes - some days are more, some days are less.  On
trucks, of course, pretty much, they work for the yard.  There’s generally
two (2) people at that one (1) spot.  On trucks, you’ve got team a leader,
you’ve got operators, which bring the pipe to the truck, and you’ve got,
two (2) shippers.  And, because, like I say, we’ve got, you know, we’ve 
got - they’re scheduled every thirty (30) minutes, but we’ve got an hour
to load them, so there’s no pressure on the, you know, people to get them
done at that time.  And then, there’s times when we tier up, which we pop
open a tier, you know, before they’re actually ready to be shipped out, I
mean, so, but, like you said, he nails Chocks onto the tiers and onto the 
trucks. (T. 49-50).

Mr. Mays offered, regarding the amount of time devoted to actually hammering by the shipper:

Well, we - we’re scheduled eight (8) hour shifts, so if you take that
- sixteen (16) hours - but, on an eight (8) hour shift, max two (2) hours.
You know, sixteen (16), you might go up to four (4), you know, cause you’re 
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working more hours.  But the hammer is not - I mean, it’s - one of their
main keys, you know, for their job, is hammering; but, most of our 
boards are built - you know, already pre-built, so you don’t have to really
- now, trucks, you do, but tiering, you do not.  They’re already built, so
you don’t have to use the hammer. (T. 50).

In comparing the claimant’s job to other jobs at respondent-employer, Mr. Mays testified:

It’s probably one of the simplest jobs, actually, at Tenaris.  You
know, the only thing about it is the weather, and that’s the only thing 
people complain about, cause we’ve always got somebody there with 
them, cause our yard is so big, we try to keep two (2) people.  In case
somebody gets hurt, you know, we’ve got somebody there to help them.
I mean, but there are times, you know, when we’ve got to move people
around and they’re by theirself (phonetic), but we’re not - they’re not
rushed to do anything.  We’re told to slow down - that’s all. (T. 50-51).

Mr. Mays corroborated the testimony of the claimant regarding the claimant’s failure to report an 

injury and his request for overtime work: 

He - he - the sixteen (16) hours were voluntary, cause we don’t 
offer that, you know, due to stress and fatigue on a person.  You know,
we don’t want anybody hurt, so we do not allow it unless it’s voluntary,
and it’s not an every day thing.  I mean, you might get sixteen (16) hours
this day; he might come up the next day - we won’t let him, because we
don’t want somebody working too many hours, the safety of, you know, 
to risk their injury and somebody else. (T. 51-52).    

During cross-examination Mr. Mays testified regarding the duration or continuous nature 

of the claimant’s employment activities as a shipper:

Together and continuously, no, because you would - when you
got out there for a truck, the truck would arrive, they would set the truck
up.  So you’re building boards, pre-building your boards, you set up a 
layer; there’s four (4) boards per layer, all right?  So that’s eight (8) Chocks,
you know, so thirty-two (32) nails, cause there’s two (2) in each Chock.
So, the truck’s set up, so while the operator’s bringing the pipe, and, you
know, they’re sitting there guiding them in.  I mean, so there’s probably - 
by the time that layer’s done, a two (2) to three (3) minute gap that they’re
not even working.  When they hold the pipe, and they go over there and 
nail it off, and get out of the way, and then they set the next layer.  But, 
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like I said, your boards are pre-built, you know, which they do pre-
build them.  They pre-build the boards; but, they do that so that they 
go smoother and they don’t have to do so much work at one point in 
time. 

Two (2), three (3) minute gap.

It all depends on what we’re loading, cause some pipe - we’re
only allowed to carry so much pipe at a time.  Some trucks, you can 
carry, like, sixteen (16) inch, two (2) to three (3) pieces at a time, so 
you’ve got two (2) or three (3) different times the operator actually comes
to and from the truck, that they’re not actually doing any work. 

*       *       *

Trucks are scheduled every thirty (30) minutes, but the work - we
allow them an hour per truck.  We’ve got a time line, but we do not have
to match that time line, because we don’t want to rush anybody.  But 
trucks, on an every day basis, because, you know, the way it’s been, we
- every thirty (30) minutes, I think, from 8:00 to midnight, there’s slots 
for thirty-two (32) trucks.  We hardly ever have that many trucks - maybe
sixteen (16) a day.  And, a lot of times, trucks cancel, trucks don’t show
up, an dif there’s not a big schedule, trucks are scheduled every hour, 
every couple of hours. (T. 52-54).

The testimony of Mr. Mays reflects, regarding the claimant’s assigned job tasks:

He loaded trucks and built tiers, but, most of the time, we didn’t
have him tiering up.  A lot of times, he would come in and what we had
was called a clean-up crew, which you’ve got a bucket-loader and you 
just go through, picking trash up in the yard. 

Sir, he - when we didn’t need him loading trucks, he was picking
up the yard, but mostly of the time, he was picking up the yard, most of 
the time - most of the time, yes, sir. (T. 54).

Mr. Mays maintains that there was no “pressure” on the shippers, and “we do not rush

them”, in that they had up to an hour to build the tier and load the truck.  Mr. Mays continued

regarding the loading of the trucks:

On a truck, we’re allowed up to forty-eight thousand (48,000) 
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pounds on the road, you know, from the highways.  So .   .   .

The max is, on sixteen (16) inch, that’s five (5) layers, so you’d
have four (4) layers of boards.  Sixteen (16) inch - we’re only allowed 
thirteen (13) foot six (6) on a truck.  He said nine (9) high - nine (9) high’s
over thirteen (13) foot six (6), either which pipe you load. (T. 54-55).

Regarding the tiering of the trucks and size of the pallet, Mr. Mays’ testimony reflects:

Okay, a truck, you’ve got a forty-eight (48) foot trailer.

Approximately forty-four (44) or forty-five (45) foot long, 
depending on, you know, the size.  We’ve got different ranges, range 
two (2), range three (3).  The longest pipe we run is sixty (60) foot.

There’s four (4) layers of boards per layer; four (4) layers, two
(2) Chocks on each board.

*       *       *

The chock is probably about that size (indicating).

Yeah, it’s nailed to a three by four (3 x 4) - three by four by 
eight (3 x 4 x 8).

Occasionally, we use four by fours (4 x 4's).

*       *       *

Well, I’m talking about length.  Width is a hundred and two
(102) inches. 

Four (4) boards per truck.

Yeas, sir, because the trailer is a hundred and two (102) inches
wide   .   .   . forty-eight (48) foot long.

Some of them, fifty (50) foot  –  fifty-three (53) foot long.  We’ve
got a board every ten (10), every ten (10) foot, so that’s four (4) boards.

*       *       *

You’ve got two (2) chocks on each board.



13

Eight (8) chocks.  

*       *       *

Four (4) layers.  (T. 55-57).

Mr. Mays’ testimony reflects that while the trucks are scheduled every thirty (30) minutes,

they were allowed an hour per truck:

No, we have a, what we call schedulers.  You know, we - which
I don’t control that.  You know, we just try to make - you know, we -
get a schedule from what they’ve got on schedule, and we give them to
them of a morning, you know, this is what they’ve got.  And the trucks
have got scheduled times, which they’ve got to be there.  A lot of times, 
trucks don’t show, lot of  - you know, sometimes they show early, but 
they sit in the lot.  You know, we don’t try to go back-to-back.  We will
not do that on nobody. (T. 57-58).

Ms. Satrina Aldridge, the Health and Safety Assessor, for respondent testified that when

employees commence working for respondent they are provided instructions with regard to

reporting injuries or hurts on the job:

In the New-Hire Orientation, along with all the other safety training,
they are instructed that, you know, regardless of what is going on with them,
no matter how minor, they are required to report it.  It may not be logged as
an accident, it would go down as a near-miss or an incident, but it is required
that, regardless of how minor it is, you are required to report it.  And this is
in all training of new employees. (T. 59).

Ms. Aldridge acknowledged that the claimant’s employment with respondent was terminated

when he accrued too many points.  Ms. Aldridge’s testimony reflects that employees are

counseled when they are getting close to the termination point and the same is documented. 

Regarding the claimant, Ms. Aldridge testified:

Yes.  This is when you go to either HR or to your manager of
your department, and this is what you receive.  It is - you are counseled
even before it is, six (6) points, you are counseled, and when you are
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finally terminated, your manager, along with an HR person, counsels
with you and lets you know what is going on.  (T. 63).

During re-direct examination, claimant denied that he had a helper that helped him work

building he tiers for the truck.  Likewise, claimant denied that he spent most of his workday while

employed by respondent picking up trash.  Claimant offered regarding the balance of his work

activities in the employment of respondent:

Hammering and tiering up and - I didn’t work with the guy.  He 
worked with trucks; I didn’t go work with trucks.

*       *       *

You go and you build a tier up about nine (9) high. (T. 65).

With respect to the amount of time he had to load a truck, clamant’s testimony reflects:

That’s the trucks.  I didn’t work with trucks.

*       *       *

He’d come with the loader.  I’d tier up.

I’d deal with the loader maker.

When he leaves, he’s going to get some more pipe. 

Then he comes back to me.

And I’ve gotta have that stuff ready when he brings the 
pipe. 

I have to move pretty quick, cause he’ll come back quick.

Over and over, over and over. (T. 67).

During re-direct examination, Mr. Mays testified regarding the claimant’s activities:

Yes, sir.  I want to state, earlier, when he was first called up here,
he was talking about loading trucks.  That’s the reason, when y’all called
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me, I was questioned about trucks, correct?  All right - that’s when 
y’all first questioned me.  He did load trucks, he did tier up.  Y’all
didn’t question me because he never stated he tiered up - never, in 
his first call to the stand.  He did tier up, but tiering up is easier than
loading the trucks.  Tiering up, cause you’re only, like I said earlier, 
you’re only allowed to carry so much weight at a time.  So, there’s
- and the tables to where - like I said, our yard is huge, and it’s even
gotten bigger since.  But, with the weight class that we’re allowed to 
carry in our lifts, it might take two (2) to three (3) lifts to fill a full 
layer, so there might be up to ten (10) minutes or more before he has
to actually do any more work.  Cause, earlier, I said the boards were 
pre-built - if your tiering up, what we do, when we tier down to load 
a truck, we have guys cleaning up the boards, putting them together.
You re-use the boards where the, you know, chocks are already built.
So you do not have to re-nail any nails, or use a hammer.  You take
them and throw them, lift them, size them up; you do not have to use
a hammer.  I mean, there are times you do, tiering up, whenever there’s
a broke one, you’ve got to put another one up there, or knock the chock
off.  But, tiering up, and what he’s speaking of, it’s less work than 
actually loading trucks, and less hammer time. (T. 68-69).

Mr. Mays described the “chalk” as a triangular block of wood.

There is no medical in the record evidencing that the claimant received medical treatment

for upper extremity complaints prior to his employment with respondent.  The outpatient records

of Pemiscot Memorial reflect that the claimant was seen on January 12, 2009, with an admitting

diagnosis of hypertension and fatigue.  The emergency room records of Pemiscot Memorial

Hospital reflects that the claimant was seen on January 16, 2009.  The emergency room records

reflect a diagnosis of carpal tunnel on the right. (CX.1, p. 2-4).  The claimant was again seen for

complaints regarding his right hand on January 20, 2009, at which time his complaint was

assessed as “right hand CTS”.  The January 20, 2009, report of Pemiscot Memorial Hospital

reflects a history of right hand pain for one month. (CX 1, p. 5-7).

The medical in the record reflects that the claimant was seen at the emergency room of
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Pemiscot Memorial Hospital on January 24, 2009, with complaints of numbness of the right hand. 

The physical examination of the claimant during the January 24, 2009, visit disclosed a positive

Tinels sign.  X-rays were obtained of the claimant’s right wrist and did not disclose fractures or

dislocations.  The medical records reflect a diagnosis of carpal tunnel syndrome. (CX. #1, p. 10-

14).

The claimant was seen by Dr. Edmund Landry on February 19, 2009.  The clinic note

regarding the afore visit reflects, in pertinent part:

CC/PI” This is a 50-year-old male who returns for follow up.
He has complaints of right hand pain.  He could not afford to see the 
neurologist for nerve conduction testing.  He says his problem in due
to his job, and he has an attorney.  He is right handed and currently 
unemployed.  He denies problems with his right hand prior to October
2008.  He was doing hammering of 4 x 4s all day and then lifting them.
He had been doing this for five months sometimes working 16 hours
per day.  He quit three months ago without any improvement in his
pain.  He has pain throughout all of the right fingers that radiates up 
the arm.  Also, there is ain that radiates down the back of the arm and 
forearm.  He complains of numbness of the index finger on a constant
basis that began since last seen on January 22nd .  He complains of 
intermittent numbness in the right thumb and all of the fingernails.

MEDICATIONS: Lortab 10 mg b.i.d. for pain, Atenolol,
Lisinopril, Xanax, Flexeril.

*       *       *

PHYSICAL EXAM: Height 6', weight 170, BP 142/98, pulse
94, temp 98.  The patient is a well developed, well nourished male in 
no acute distress. .     .    .  The patient is cooperative with the evaluation.

Examination of the right wrist reveals that he is wearing a soft support.
This is removed for further examination.  There is no tenderness or 
swelling.  Tinel sign is negative over the median and ulnar nerves at the
wrist and the ulnar nerve at the elbow.  Sensation is actually increased
or hyperesthetic at the thumb and index finger.  It is decreased uniformly
over the dorsum of the hand.  He has full range of motion of the wrist
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and fingers.  He has normal pinch.  There is no muscle atrophy.  Phalen’s
test is negative bilaterally.

I have reviewed the patient’s chart and note that he has a history of 
cervical degenerative disk disease at C4-5 and C5-6 with previous left
upper extremity radiculitis and rotator cuff partial thickness tear.

Medical Decision Making: This patient has right shoulder pain and
a sensory disturbance with his RUE.  I explained the need for nerve 
conduction and EMG testing to determine if there is a surgical problem.
I explained my concern for constant symptoms at the index finger.  He
says he is going to talk to his lawyer about the testing.  He will see me
for follow up if he can get the testing done to determine what is going
on in the right arm. (CX. #1, p. 15).

The record does reflect the presence of a Form AR-2, Employer’s Intent to Accept or

Controvert Claim, which was completed by respondent on March 21, 2009.  The form reflects

that respondent was denying the claim based on the reported injury date of October 15, 2008, and

the claimant’s employment having been terminated on August 25, 2008. (RX. #2).  

The Form AR-W contained in the record reflects the claimant’s total earnings during his

employment as an employee of respondent-employer from June 2008 through August 2008, at

$6,308.47, which generates an average weekly wage of $630.84, or the maximum applicable

workers’ compensation benefit rates of $522.00/392.00, for temporary total/permanent partial

disability. (RX. #1).  Finally, the record reflects the presence of a photograph of a hammer like

that used by the claimant in the discharge of his employment duties. (RX. #3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical record and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 15, 2008, the employment relationship existed between the claimant 

and respondent, when the claimant earned an average weekly wage of $630.84, which generates

compensation benefits rates of $522.00/$392.00, for temporary total/permanent partial disability.

3. On or about August 15, 2008, the claimant sustained an injury arising out of and 

in the course of his employment in the form of either carpal tunnel syndrome to the right upper

extremity or an aggravation of pre-existing cervical degenerative disc disease. 

4. The claimant was temporary totally disabled for the period beginning January 16, 

2009, and continuing through the end of his healing period, a date to be determined.

5. The respondent shall pay all reasonable hospital and medical expenses arising our 

of the injury of August 15, 2008.     

6. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment with

respondent he sustained a compensable injury in the form of either carpal tunnel syndrome on the 

right or an aggravation of per-existing degenerative cervical disk disease, which required medical

treatment and has rendered him temporarily totally disable since his employment was terminate on

August 25, 2008.  Claimant seeks corresponding temporary total disability and medical benefits as

well as controverted attorney fees.  Respondent denies that the claimant sustained a compensable

injury while within the employment of same.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been
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sustained subsequent to the effective date of the afore provision.  In order to prove a compensable

injury, the claimant must prove by a preponderance of the evidence that the injury arose out of

and in the course of the employment; the injury caused internal or external physical harm to the

body that required medical services or resulted in disability or death; medical evidence supported

by objective finding establishing the injury; the injury was major cause of the disability or need for

treatment; and that the same was cause by rapid and repetitive motion. Malone v. Texarkana

Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998).  

In the instant claim, claimant asserts that he sustained a rapid repetitive motion injury

within the course and scope of his employment with respondent.  The credible evidence in the

record reflects that while the claimant became an employee of respondent in June 2008, he had

discharged the same employment tasks at the facility of respondent as a temporary employee

through a different employer.  Further, the evidence preponderates that the claimant performed

the job tasks, which he attributes to his subsequent need for medical treatment, for a period of

several months prior to becoming an employee of respondent in June 2008.  

The record is replete with credible testimony of the claimant’s physical demands of the

claimant’s job duties.  Further, the claimant frequently requested overtime and was granted same

on numerous occasions.   As a result of the afore, there were occasions when the claimant work a

16- hour shift.  It is undisputed that the claimant previously suffered complaint relative to the left

side of this neck.  There is no evidence of the claimant receiving medical treatment relative to the

right upper extremity prior to his employment with respondent.

The claimant credibly testified that while employed by respondent and discharging his

regular job duties although he experienced symptoms in his right upper extremity he did not
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attribute the same to a injury.  As a consequence of the afore, the claimant did not report to

supervisory personnel of respondent during the time that he was so employed that he has suffered

a work-related injury.  The claimant’s employment was terminated on August 25, 2008, due to

accumulating too many points associated with work attendance - either tardiness or absence from

work.  

There is no evidence in the record to reflect that the claimant engaged in rapid repetitive

motion activities aside from his work with respondent.  By the time the claimant sought medical

treatment for his right upper extremity complaints on January 12, 2009, he had been away from

the employment with respondent for in excess of  four (4) months.  While the claimant was

incorrect in his history to medical providers regarding when he last worked for respondent and the

corresponding onset of his right upper extremity symptom, he nevertheless attributed the same to

his employment activities.  At this juncture the claimant’s educational level is noteworthy and

contributed to the history he relayed to medical providers.

A review of the medical records reflects that the claimant’s complaints was initially

assessed at carpal tunnel syndrome on the right.  The claimant underwent physical examinations

and diagnostic studies in the form of x-rays.  Further, the claimant was prescribed medication to

address his injury, to include pain medicines and anti-inflammatories.  Additional treatment has

been recommended, to include further diagnostic studies by a neurologist to determine the

location and nature of the claimant’s complaints.  Dr. Landry observed during his February 19,

2009, visit that the claimant had right shoulder ain and a sensory disturbance with his right upper

extremity.

The claimant is right handed, engaged in rapid repetitive motion employment activities
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throughout his workday while employed by respondent and on occasions work double shifts.  The

claimant has sustained his burden of proof by a preponderance of the evidence that while within

the course and scope of his employment he sustained a rapid repetitive motion injury which

required medical treatment, caused internal or external physical harm to the body, and is the major

cause for of the disability or need for treatment.  Additional further diagnostic studies, in the form

of an EMG and nerve conduction studies, have been recommended by the claimant’s treating

physician, which are reasonable in connection the with treatment of the claimant’s injury. Terrell

v. Arkansas Trucking Service, Inc., 60 Ark. App. 93, 959 S.W.2d 70 (1998).

The claimant initially sought treatment relative to his right upper extremity complaints on

January 12, 2009, at which time he was provided medication and preliminary assessment of carpal

tunnel syndrome.  A review of the medical evidence in the record reflects that the claimant has

been consistent in his reporting of his symptoms and his efforts to obtain medical treatment in

connection with same.  The claimant has been unable to obtain the recommended diagnostic

studies due to lack of money and the controverted posture of the claim.  Ark. Code Ann. §11-9-

508 (a) provided that the employer must provide all medial treatment that is reasonably necessary

for a compensable injury.  What constitutes reasonable and necessary treatment under the afore

statute is a question of fact.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790

(1996).  In the instant claim, the evidence preponderates that the medical treatment provided to

the claimant, who is a Missouri resident, at the Pemiscot Memorial Hospital, has been reasonably

necessary in connection with the treatment of the compensable injury.  Respondent has

controverted this claim in its entirety.  

The claimant has remained under the active care and treatment of medical provider in
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connection with his August 15, 2008, compensable injury since January 12, 2009.  Further, the

claimant has been rendered totally incapacitated and within his healing period since January 16,

2009, when his complaint was assessed/diagnosed as right carpal tunnel syndrome.  Respondent

has controverted this claim in its entirety.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability 

benefits at the weekly rate of $522.00, for the period commencing January 16, 2009, and

continuing through the end of the healing period, a date to be determined, as a result of the

August 15, 2008, compensable injury to the right upper extremity.  Said sums accrued shall be

paid in lump without discount.

Respondent is further ordered and directed to pay all reasonable necessary hospital,

medical, nursing and other apparatus expenses in connection with the treatment of the claimant’s

August 15, 2008, compensable injury, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  
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