
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F803166

APRIL EVANS CLAIMANT

VAN BUREN SCHOOL DISTRICT RESPONDENT
                                                       
RISK MANAGEMENT SERVICES, TPA               RESPONDENT 

OPINION FILED JULY 30, 2009         

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondent represented by CONSTANCE CLARK, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 5, 2009, in Fort Smith,

Arkansas.  The deposition of Dr. J. Michael Standefer was taken on January 19,

2009.  This deposition has been admitted as Claimant’s Exhibit No. 2.

  A pre-hearing order was entered in this case on March  10, 2009.  This pre-

hearing order set out the stipulations offered by the parties and limited the issues to

be litigated and resolved at the present time.  At the claimant’s request, a change

was made in the first issue to reflect that she was only contending that she sustained

a compensable injury to her lumbar spine and coccyx in an employment-related

incident or accident on August 15, 2007.  A clerical error was also amended, in

regard to stipulation #4.  A copy of the pre-hearing order, with these amendments

noted thereon, has been admitted as Commission’s Exhibit No. 1 to the hearing.  

The following stipulations were offered by the parties and are hereby

accepted:

1. On August 15, 2007,  the relationship of employee-self insured

employer-third party administrator existed between the parties.
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2. The appropriate weekly compensation benefits are $504.00 for total

disability and $378.00 for permanent partial disability.

3. The claim is controverted in its entirety.

4. The respondents would be entitled to the set off, provided by Ark. Code

Ann. §11-9-411 on any group benefits.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant sustained a compensable injury to her lumbar

spine and coccyx on August 15, 2007.

2. The claimant’s entitlement to medical services, and permanent partial

disability for permanent physical impairment.

In regard to these issues, the claimant contends:

“a. The claimant contends that as a result of her job
related fall she sustained injury to her neck, back, and
coccyx.

b. The claimant contends that she is entitled to reasonably
necessary medical treatment as a result of her
compensable injuries.

c. The claimant contends that she has sustained
permanent impairment as a result of herniated disc and is
therefore entitled to permanent partial disability benefits.

d. The claimant contends that her attorney is entitled to an
appropriate attorney’s fee.

e. The claimant contends that wage loss disability should
be held in abeyance because she is earning as much now
as she was at the time of her injury.”
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In regard to these issues, respondents contend:

“The claimant contends that she fell while working for the
Van Buren School District on August 15, 2007.  The
claimant had ben complaining of back pain before any
work incident occurred on August 15, 2007.  In fact, the
claimant was treated for back pain by her family doctor on
August 14, 2007, and an MRI of the claimant’s spine was
ordered on that visit.  The respondents deny that the
claimant sustained a compensable accidental injury on
August 15, 2007.  They contend that any medical
expenses incurred by the claimant and any further medical
treatment which she may need as well as any permanent
impairment or disability she may have sustained are not
causally related to any incident which occurred at work on
August 15, 2007.  With respect to the issues of permanent
impairment and wage loss disability, the respondents are
unaware of any medical report which assigns the claimant
a permanent impairment rating and, thus, contend that
there is no basis for an award of PPD benefits.  

 DISCUSSION

The central issue in this case is the question of whether the claimant sustained

“compensable injuries” to her lumbar spine and coccyx in a specific employment-

related incident that occurred on August 15, 2007.  The burden rests upon the

claimant to prove all of the facts required by the Act for these injuries to be

“compensable”.

First, Ark. Code Ann. §11-9-102(4)(D) requires that the claimant establish by

medical evidence the actual existence of the physical injury or damage alleged to be

“compensable”.  Further, this subsection requires that the actual existence of such

a physical injury or damage must be supported by “objective findings”, as that term

is defined in Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence is sufficient to “establish” the actual

existence of physical injury or defects, which involve the claimant’s lumbar spine.

This physical injury or defect takes the form of a bulging or protruding L4-5
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intervertebral disc with a tear partially through the annulus or outer covering of the

disc.  Further, the medical evidence shows that the actual existence of this damage

or defect is shown by objective findings.  These objective findings take the form of

abnormalities shown on multiple MRI studies. Thus, the claimant has satisfied the

statutory requirements of Ark. Code Ann. §11-9-102(4)(D) for a “compensable injury”

to this portion of her body.

However, the medical evidence fails to establish any physical injury or defect

involving the claimant’s coccyx, which is supported by “objective findings”.  The

initial emergency room records of August 15, 2007, do indicate a clinical diagnosis

of a fractured or dislocated coccyx.  Subsequent medical reports also mention that

the claimant has a “history” of experiencing a fractured coccyx.  However, such a

diagnosis appears to be based solely on the claimant’s subjective description of her

symptoms and her history that these symptoms first appeared when she fell and

landed on her bottom on concrete.  There is no evidence of any “objective findings”

to support the existence of any such injury or damage to this portion of her body. In

fact, x-rays of the claimant’s sacrum and coccyx were expressly interpreted as

showing no evidence of any fracture or dislocation of her coccyx.  No such injury or

defect is noted on any subsequent tests, including the two MRI studies.  In fact, the

evidence contains absolutely no mention of the observation of any “objective

findings” to support the existence of any type of injury to the claimant’s coccyx. 

Thus, the claimant has failed to satisfy the statutory requirements necessary

under Ark. Code Ann. §11-9-102(4)(D), to establish a “compensable injury” to this

portion of her body.  Her claim for benefits attributable to this alleged employment-

related injury must be denied and dismissed.
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The claimant must next prove that the medically established and objectively

supported injury or damage to the L4-5 intervertebral disc satisfies the definitional

requirements for a “compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(A)(i).  These requirements are:

1. The physical injury or damage must arise out of and occur in the
course of the employment;

2. The physical injury or damage must be caused by a specific
incident;

3. The physical injury or damage must be identifiable by time and
place of occurrence;

4. The physical injury or damage must cause internal or external
physical harm to the claimant’s body;

5. The physical injury or damage must require medical services or
result in disability.

In order to satisfy the first three of these statutory requirements, the claimant

must prove by the greater weight of the credible evidence,  the existence of a causal

relationship between a specific employment-related incident and her lumbar injury

or damage. However, she need not prove the existence of this causal relationship

to an absolute certainty.  She need only prove that the existence of this causal

relationship is likely or probable.  Further, she need not prove that the specific

employment-related incident was the sole or even major cause of her lumbar injury

or damage.  It need only be shown that the specific employment-related incident

played some causal or contributing role in producing  the overall physical damage,

thereby resulting in her current  lower back symptoms.

Clearly, it is possible that the August 15, 2007 fall (as described by the

claimant and Lisa Mayfield, in their testimony), could have reasonably caused or

contributed to some of the objectively demonstrated physical damage to the
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claimant’s lumbar spine and, in turn, played a role in her subsequent lower back

difficulties. However, this mere possibility is not sufficient to satisfy the requirements

of Ark. Code Ann. §11-9-102(4)(A)(i).  The claimant must prove that it was likely or

probable that this fall caused or contributed to the physical damage producing her

current lower back complaints.  After consideration of all the evidence presented, it

is my opinion that the claimant has failed to prove that the fall of August 15, 2007

was a likely or probable cause or contributing factor to her subsequent low back

complaints.

The medical evidence presented, including the records and deposition of Dr.

Michael Standefer, reveal that, at least, a portion of the objectively demonstrated

lumbar damage  defects, particularly the damage to the L4-5 intervertebral disc, were

degenerative in nature and pre-existed the August 15, 2007 fall.  Although Dr.

Standefer (in his reports and deposition) indicated that it was possible that the

August 15, 2007 fall caused the disc protrusion and/or the annular tear at L4-5, he

also indicated that these defects could have been present prior to the fall.  In fact, it

was Dr. Standefer’s medical opinion that these defects were present prior to the fall

and  that the fall only aggravated these defects so as to cause them to become

symptomatic.

  However, I find that Dr. Standefer’s opinion that the fall aggravated or

contributed to the pre-existing damage to the L4-5 disc, is based upon material

mistakes of fact.  In reaching his opinion, Dr. Standefer clearly  assumed that the

claimant’s difficulties were different  after the fall than they were prior thereto.  In his

report of January 7, 2008, Dr. Standefer appears to be under the impression that the

claimant’s difficulties, prior to the fall, involved her left flank, whereas her difficulties
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after her fall involved her back and lower extremity.  It is also apparent that  Dr.

Standefer assumed that the claimant’s lumbar and radicular complaints initially

appeared within a reasonable period of time following her fall.   The greater weight

of the credible evidence presented fails to support either of these assumptions.

Although the claimant’s husband testified that the claimant’s difficulties, prior

to her fall, were minor and only “in front”, the claimant testified that, prior to her fall,

she had also experienced pain in the left side of her lower back.  The medical

evidence shows that the claimant’s complaints, prior to her fall, were sufficient to

cause her to seek medical treatment and undergo extensive testing.  The claimant’s

symptoms sufficiently involved her back to cause her physician to order a thoracic

and lumbar MRI.  

The initial medical records of Summit Medical Center show that, when the

claimant sought treatment on August 15, 2007, she was  complaining of pain that

was located only at the tip of her coccyx.  There were no complaints of any pain or

discomfort involving her lower lumbar spine or any radicular symptoms involving

either of her lower extremities.  

Curiously, when the claimant underwent the previously ordered lumbar MRI,

on August 17, 2007, there was no mention of the fall on August 15, 2007.   More

importantly, there was no mention of any new or recent change in the claimant’s

symptoms.  The only complaints recorded were the same left-sided back pain, as

had been previously noted by Dr. Sutterfield during the visit of August 14, 2007.

These complaints were also apparently indicated by the claimant as being due to a

“strained back”. 
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Although the claimant appears to have remained in contact with Dr. Sutterfield,

she did not return to Dr. Sutterfield for evaluation or treatment of any new symptoms.

In fact, the claimant did not consult any physician for further evaluation and

treatment, until September 11, 2007, when she saw Dr. Jeffrey Hamby.  In his report

of that date, Dr. Hamby noted complaints of discomfort in the low back across the

lumbosacral region bilaterally, as an ache, with some discomfort or radiculopathy

into her left lower extremity.  However, he recorded no history of these new

complaints were  associated with a fall on August 15, 2007.  On September 18,

2007, the claimant returned to Dr. Hamby with complaints of continued complaints

of  rather severe lumbosacral discomfort with radiculopathy into the left leg. Again,

there was no mention of any history that these symptoms began at the time of an

employment-related fall on August 15, 2007.  The record shows that, when the

claimant consulted Dr. Hamby, she filed to have the expenses paid under her group

insurance.

In her testimony, the claimant stated that her bilateral lower back difficulties

began sometime after the fall, as did the numbness in her left leg.  However, she did

not indicate exactly when these new symptoms or complaints initially appeared.

The first recorded history that the claimant’s low back and radicular complaints

were associated with the August 15, 2007 fall is not found until the claimant’s

evaluation by Dr. Standefer’s physician assistant, on October 9, 2007.  At that time,

a history was recorded that the claimant was complaining of low back pain and

bilateral lower extremity numbness that had been present since a fall on August 15,

2007.  Although this history is clearly erroneous, it appears to form the basis for Dr.
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Standefer’s subsequent opinion on causation of the claimant’s lumbar and radicular

complaints.

Absent the existence of a reasonably close temporal relationship between the

claimant’s  August 15, 2007 fall, and the onset of her back difficulties, which would

be indicative of the occurrence of a physical injury to this portion of her body, it is

impossible to say that this fall was a likely or probable cause or contributing factor

to her lumbar difficulties.  Based upon the evidence presented, it appears more likely

or probable that the claimant’s lumbar and radicular difficulties, after August 15,

2007, were more likely either a natural progression of the pre-existing degenerative

defects or some traumatic event or activity that occurred subsequent to August 15,

2007. 

The claimant’s failure to prove the existence of a causal relationship between

her fall of August 15, 2007, and her subsequent lumbar and radicular difficulties

prevents a finding that these difficulties were the result of a physical injury that arose

out of and occurred in the course of the employment with her respondent, that was

caused by a specific incident, and is identifiable by time and place of occurrence.

The claimant’s failure to prove these three necessary definitional requirements for

a compensable injury, as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(i),

is fatal to her claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.



Evans-F803166 -10-

2. On August 15, 2007, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3.  On August 15, 2007, the claimant earned wages

sufficient to entitle her to weekly compensation benefits of

$504.00 for total disability and $378.00 for permanent

partial disability, should such benefits have been

appropriate.

4. The claimant has failed to prove that, on August 15,

2007, she sustained a “compensable injury” to her coccyx.

Specifically, the claimant has failed to prove by medical

evidence, which is supported by “objective findings”, the

actual existence of any physical injury or damage to her

coccyx, as required by Ark. Code Ann. §11-9-102(4)(D).

5. The claimant has failed to prove by the greater weight

of the credible evidence that, on August 15, 2007, she

sustained a “compensable injury” to her lumbar spine.

Specifically, the claimant has failed to prove by the greater

weight of the credible evidence that the August 15, 2007

fall, likely or probably caused or contributed to the lumbar

difficulties that she may have experienced after that date.

Thus, the claimant has failed to satisfy the definitional

requirements for a “compensable injury”, as contained in

Ark. Code Ann. §11-9-102(4)(A)(i).
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6. The respondents have denied the occurrence of any

compensable injury to the claimant’s lumbar spine or

coccyx and have controverted this claim in its entirety.

ORDER

 Based upon my foregoing findings and conclusions, I have no alternative but

to dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


