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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 28,

2009, in Springdale, Arkansas. A pre-hearing order had been entered

in this case on July 14, 2009.  The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 22, 2009, the claimant sustained accidental

injuries to his right first and second toes.

2. The respondent is required by the Act to cover its

employees for workers’ compensation purposes.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:
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1. Whether the claimant was an employee of the respondent at

the time of his accidental injuries on February 22, 2009.

2. The claimant’s entitlement to medical services, temporary

total disability from February 23, 2009 through May 31,

2009, and attorney’s fees.

In regard to these issues, the claimant contends that the

claimant injured his big toe on the right foot while using a chain

saw at work.

In regard to these issues, the respondents contend this claim

was originally filed against C&N Masonry, Inc., the general

contractor of the job site in question. it was determined at that

time the claimant was an employee of KC Masonry, Inc. and a claim

was subsequently filed against them. Respondents filed a form AR-2

indicating that the claimant had been accepted as a medical only

claim and benefits would be afforded to the claimant. The

respondents further contend that the claimant was a sole proprietor

at the time of his injury. He had filed a certificate of non-

coverage with the Arkansas Workers’ Compensation Commission and was

granted the same on 2/9/09.  He presented that certificate to Chris

Conway, a representative of respondent employer. The claimant was

at all times a subcontractor of KC Masonry and not an employee. In

light of this, it is respondents position they are not liable for

any benefits associated with the claimant’s injury. They are not

accepting compensability of the claimant’s injury of 2/22/09 and

are disputing the employment relationship altogether. 

 



Estrada-F902823 -3-

 DISCUSSION

There is no question that the claimant sustained  accidental

injuries to the first two toes on his right foot, on February 22,

2009.  The dispute focuses on whether the claimant was an

“employee” of the respondent at the time these accidental injuries

arose or whether he was an independent contractor (more

specifically a self-employed subcontractor). The burden rests upon

the claimant to prove the existence of an employee-employer

relationship.

The claimant testified that he heard, through friends, that

there was work available at the respondent. He went to the

respondent’s business and filled out an “application”. He testified

that he could not speak or read English and only had six grades of

school in his native country.  It was his testimony that he had

never been in business for himself and had always worked for other

people.  He stated that he was retained by the respondent to

primarily cut brick and block for the brick layers, but

occasionally pointed mortar, cleaned brick, and picked up. His

agreed upon compensation was $11.00 per hour. He testified that he

generally worked 40 to 60 hours per week, but sometimes less. He

was assigned by the respondent to do work on various construction

projects in Arkansas, Oklahoma, Texas, and Kansas. He testified

that while working on these various projects his supervisor was

Matthew Mateo. It was the claimant’s testimony that Mr. Mateo would

tell him whether he was going to work on a particular day and when

to start and when to stop. It was his testimony that he provided
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his own hard hat, but that the respondent provided him with the

brick saw, safety glasses, and gloves. He also stated that while on

these out-of-state projects, the respondent also provided him and

the other essentially simulated workers with hotel rooms in which

to stay.  The claimant further stated that while working for the

respondent, a co-worker cut his finger on a job in Oklahoma, and

Mr. Mateo had him sign a form that Mr. Mateo told him was for

purposes of “insurance”. He further testified that Mr. Mateo also

had three or four other co-workers complete this form at that time.

It was also the claimant’s testimony that the only portions of the

“application” and the subsequent “insurance” forms that he actually

completed were his name and social security number.  Other than

that, he simply signed the form and gave it back to the respondent.

He testified that, when he was completing the form, he advised the

respondent that he did not have a social security number and was

told to just put any number down.  

Apparently, the “application”, described by the claimant was

actually an Internal Revenue Form W-9 (a request for a taxpayer ID

number and certification as a sole proprietor). The “insurance”

form that the claimant signed in Oklahoma was, in fact, an

application for a certificate of non-coverage.  Both of these forms

were entirely in English. 

Christopher Conway testified on behalf of the respondent. Mr.

Conway stated that his parents were the owners of KC Masonry and

that, for health reasons, he was running the company for them. It

was his testimony that he was the owner of C & N Masonry. Mr.
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Conway stated that KC Masonry had, at most, only two employees, an

estimator and one office girl. However, he was not even sure that

these two individuals were considered employees. Everyone else was

considered by KC Masonry to be an independent subcontractor. Even

Matthew Mateo was considered an independent subcontractor, who had

been contracted to supervise the other subcontractors.  Mr. Conway

describes Mr. Mateo’s compensation for these services as a flat

$60,000.00 per year.  Mr.  Conway indicated that KC Masonry uses

two types of subcontractors. One type was “hourly” subcontractors,

the category in which he placed the claimant.  The other type was

“by the job” subcontractors.  He testified that all “hourly”

subcontractors had a written contract with KC Masonry, including

the claimant.  However, he had been unable to locate such a

contract for the claimant.  It was his testimony that this written

contract was for a 48 hour notice to terminate the contract.  

It was also Mr. Conway’s testimony that the claimant came into

KC Masonry’s office and wanted to “contract” some work from KC

Masonry. The claimant informed KC Masonry that he was good at

cutting brick and block, cleaning joints, and washing brick. He

stated that the claimant also advised KC Masonry that he had his

own workers’ compensation insurance.  Thereupon, KC Masonry

subcontracted work, in the form of cutting and cleaning brick, to

the claimant. The claimant was required to furnish his own brick

hammer and ruler, and KC Masonry would furnish any other necessary

equipment or materials.  He also conceded that, on the out-of-state

jobs, KC Masonry provided rooms for “hourly” subcontractors, such
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as the claimant.  No withholding was made from the claimant’s check

and no contributions were made on behalf of the claimant for social

security or unemployment benefits.  

It was Mr. Conway’s testimony that it was entirely up to the

claimant how many hours he worked. However, he would have to keep

up with the needs of the other subcontractors of KC Masonry (i.e.

the brick layers).  What supervision the claimant required was

provided by Mr. Mateo, another subcontractor. Mr. Mateo also kept

track of the claimant’s time.  

Mr. Conway conceded that, at the time the claimant sought work

from KC Masonry, he was required to fill out the W-9 dated October

11, 2008.  It was also Mr. Conway’s testimony that, when KC Masonry

learned that the claimant did not have workers’ compensation

insurance (which must have come as a surprise), KC Masonry “helped

the claimant” out by obtaining for him a certificate of non-

coverage. This help included paying for the claimant the required

$50.00 fee necessary to obtain this certificate.

There is no hard and fast rule that controls what is and is

not an employee-employer relationship. There are numerous factors

that must be considered in making this determination.  These

factors include:

(1) The right to control the means and method by which

the work is done;

(2) The right to terminate the employment, by either

party, without incurring liability to the other;
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(3) The method of payment, whether by time, job, piece,

or other unit of measurement, the anticipated

duration of the employment, whether definite or

indefinite;

(4) The furnishing or obligation to furnish the

necessary tools, equipment, and materials required

to complete the job;

(5) Whether the person employed is engaged in a

distinct occupation or business;

(6) The skill required in a particular occupation;

(7) Whether the employee is in business;

(8) Whether the work being performed is an integral

part of the business of the employer (the nature of

the work test).

In most cases, where the employee-employer relationship is disputed

some of these factors will support an independent contractor

relationship and some will support an employee-employer

relationship.  This is also true in the present case.

In the present case, the evidence shows that KC Masrony

effectively retained the right to control the means and method by

which the work was done through the use of its “subcontracted”

project manager, who set the claimant’s working time and assigned

his work duties.  It is further clear that, under the terms of the

agreement between KC Masonry and the claimant, the relationship

between the claimant and KC Masonry could be terminated by either

party, at will and at any time, without incurring any liability to
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the other party.  The method of payment was based solely on time

worked (at an agreed upon hourly wage rate).  Such a method of

payment is not only the method generally used in an employee-

employer relationship, but also assists in giving the employer more

control over the employee and limits the employer’s liability

should it chose to terminate the relationship.

The claimant may have furnished some relatively minor

implements necessary to perform his employment (such as a hard hat

and possibly a brick hammer and ruler).  However, KC Masonry

provided all of the major tools and equipment necessary for the

claimant to perform his work (the brick saw, hoses, acid wash,

etc.)as well as safety glasses and gloves.

 The evidence further reveals that the relationship between

the claimant and KC Masonry was for an indefinite period of time.

This is also a common situation in an employee-employer

relationship.  Again, this arrangement  would make it easier for KC

Masonry to control the claimant’s performance of his work

activities and reduce any potential liability of KC Masonry for

terminating its relationship with the claimant.

  The cutting and acid washing of brick would not be generally

considered a distinct occupation or business.  As the claimant

testified he had always worked for other people, when he performed

these activities. Further, the skill required to perform such

activities could be acquired by any individual with average

intelligence within 15 to 30 minutes. 
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 On the other hand, KC Masonry is obviously a large ongoing

business, contracting the laying of brick and block on large

commercial structures that require the use of up to 100 individual

workers. Finally, it is apparent that the claimant and the

multitude of other “contract” laborers that were being utilized by

KC Masonry to perform its contracted jobs were an integral part of

the performance of KC Masonry’s regular business. In fact, these

individuals were an absolute necessity for KC Masonry’s business.

Without the labor of such individuals, KC Masonry could not satisfy

the extensive contractual obligations into which it entered.

After consideration of all the evidence presented, I find that

the greater weight of the credible evidence establishes that the

relationship between the claimant and respondent KC Masonry is an

employee-employer relationship (as such terms are defined by the

Act) and not an independent contractor relationship.  The parties

have stipulated that any employee-employer relationship between the

employee and KC Masonry would be controlled by the provisions of

the Arkansas Workers’ Compensation Act.  

The parties have further stipulated that, on February 22,

2009, the claimant sustained an accidental injury to the first and

second toes of his right foot.  Further, the greater weight of the

evidence establishes that this accident occurred while the claimant

was performing his regular employment duties for the respondent.

However, the medical evidence presented diagnoses only an injury to

the claimant’s great toe. The existence of this injury is clearly

supported by objective findings. There is no medical evidence to
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establish the existence of any physical injury to the second toe.

Nor, is there any objective findings to support the existence of an

injury to the second toe of the claimant’s right foot.

Therefore, it is my opinion that the claimant has proven only

the occurrence of a “compensable injury” to his right great toe on

February 22, 2009.  It next becomes necessary to address the nature

and extent of benefits to which the claimant is entitled for this

compensable injury.

Clearly, the claimant would be entitled to reasonably

necessary medical services for this compensable injury, The

evidence presented reveals the claimant’s compensable great toe

injury was in the form of open fracture of the proximal phalanx

with an associated extensor tendon injury.  The claimant was

provided medical services for this compensable injury by and at the

direction of a Dr. Erik Severud, in Kansas, and by Dr. Michael

Griffey, an orthopaedic surgeon in northwest Arkansas.  The

services provided the claimant by and at the direction of these

physicians appear to be of a type and duration that would be

considered medically appropriate for the injury sustained.

Further, these services appear to have actually accomplished their

intended purposes and assisted his returning the claimant to as

near his preinjury state, as the permanent character of his injury

will allow.

 Therefore, I find that these medical services are “reasonably

necessary”, under the provisions of Ark. Code Ann. §11-9-508.
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Pursuant to the provisions of this subsection, the respondents are

liable for these services, subject to the medical fee schedule.  

The claimant is also seeking temporary total disability

benefits from February 23, 2009 through May 31, 2009. In order to

be entitled to these benefits, the claimant must prove that, during

this time, he continued within his healing period from the effects

of his compensable injury and had not “returned to work”.

The medical evidence shows that the claimant continued to

require or receive active medical treatment for his compensable

injury from the date of that injury through his visit with Dr.

Griffey on May 28, 2009. At that time, Dr. Griffey indicated that

nothing further in the way of treatment was required, but that the

claimant might continue to experience some reduction in his

swelling and redness of his toe. Dr. Griffey released the claimant

to return to work at full duty on June 1, 2009.  

The claimant testified that he did not work in any capacity

between the time of his injury on February 22, 2009 and May 31,

2009. However, it was his testimony that, following his release to

return to employment by Dr. Griffey, he obtained regular gainful

employment from another employer. He stated that he had been able

to continue to be employed and  was currently doing cement work and

carpentry.

After consideration of the evidence presented, it is my

finding that the claimant has proven by the greater weight of the

credible evidence that he continued within his healing period from

the effects of his compensable injury and had not returned to work
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during the interval beginning February 23, 2009 and ending May 31,

2009. Thus, the claimant would be entitled to temporary total

disability benefits, during this period.

However, neither party has requested a determination of the

appropriate weekly compensation rate for such benefits. Further,

little or no evidence has been presented by either party, on this

matter. No ruling will or can be made on the appropriate weekly

compensation rate, at this time. This matter is reserved for future

determination, if the parties cannot agree on the appropriate

rates.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 22, 2009, the relationship of employee-

employer-carrier existed between the parties.

3. On February 22, 2009, the claimant sustained a

compensable injury to his right great toe, in the form of

an open fracture of the distal phalanx with damage to the

extensor tendon.

4. The medical services rendered the claimant for the

compensable injury by and at the direction of Dr. Erik

Severud and Dr. Michael Griffey represent reasonably

necessary medical services under Ark. Code Ann. §11-9-

508. Pursuant to the provisions of this subsection, the

respondents are liable for these expenses, subject to the

medical fee schedule.
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5. The claimant was rendered temporarily totally

disabled, as a result of his compensable injury, for the

period beginning February 23, 2009 and continuing through

May 31, 2009. Specifically, the greater weight of the

credible evidence shows that, during this time, the

claimant continued within his healing period from the

effects of his compensable injury and had not returned to

work.

6. The respondents  have controverted this claim in its

entirety.

7. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the temporary total

disability benefits herein awarded. 

ORDER

The respondents shall be liable for the expense incurred by

the claimant as a result of medical services rendered him for his

compensable right great toe injury by and at the direction of Dr.

Severud and Dr. Griffey. This liability is subject to the medical

fee schedule, which has been established by this Commission.

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning February 23, 2009 and

continuing through May 31, 2009.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the temporary total disability

benefits herein awarded. One-half of this fee is the obligation of

the respondents in addition to such benefits. The remaining one-
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half of this attorney’s fee is to be withheld by the respondents

from such benefits.

All benefits awarded have heretofore accrued and are payable

in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                      
                      MICHAEL L. ELLIG
                      ADMINISTRATIVE LAW JUDGE
                                         


