
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F703765

CURTIS EMERSON CLAIMANT

FEDERAL COACH  LLC RESPONDENT
                                                       
ZURICH AMERICAN INSURANCE COMPANY,         RESPONDENT
INSURANCE CARRIER

OPINION FILED SEPTEMBER 23, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG  in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 30, 2009,

in Fort Smith, Arkansas.  The deposition of Dr. Arthur Johnson was

taken on May 12, 2009.  This deposition has been admitted as

Respondents’ Exhibit No. 2.

A pre-hearing  order was entered in this case on January 5,

2009.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 21, 2007,  the relationship of employee-

employer-carrier existed between the parties.
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2. The appropriate weekly compensation benefits are $503.00

for total disability and $377.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his low back on February 21, 2007.

2. The claimant’s entitlement to the payment of medical

expenses, temporary total disability from February 22,

2007 through a date yet to be determined, and attorney’s

fees.

In regard to these issues, the claimant contends:
  
“The claimant is entitled to payment of
reasonable and necessary medical expenses
related to this injury, included but not
limited to treatment by Southerland
Chiropractic Clinic, Dr. Holder, Dr. Williams,
and Dr. Arthur Johnson, as well as continuing
medical treatment, or any medical treatment
provided at the above doctors’ expense. The
claimant is further entitled to temporary
total disability benefits from February 21,
2007 through a date yet to be determined, as
well as statutory attorney’s fees.”  
 

In regard to these issues, respondents contend:

“The respondents contend that the claimant did
not sustain a compensable injury arising out
of and in the course of his employment.”

 DISCUSSION

   The pre-hearing order states that the central issue in this

case is whether the claimant sustained a compensable injury to his



Emerson-F703765 -3-

low back on or about February 21, 2007. However, at the initial

pre-hearing conference in this case, the issue identified was

whether the claimant sustained a compensable injury to his low

back, either as a result of a specific incident on a specific date,

or as the result of cumulative stress and trauma from his

employment over time. In his testimony, the claimant identified a

specific date (February 21, 2007), as the onset of his back

complaints.  However, his  contentions and statements in his pre-

hearing questionnaire and even his testimony, at the hearing fail

to identify any specific  single  incident.  Thus, the question of

whether the claimant sustained a “compensable injury” must be

addressed in light of by both Ark. Code Ann. §11-9-102(4)(A)(i) and

§11-9-102(4)(A)(ii)(b).  Under either subsection, the burden rests

upon the claimant to prove all of the facts necessary to establish

a “compensable” injury.

Regardless of whether the issue of compensability is

controlled by Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-

102(4)(A)(ii)(b), the claimant must first prove that his back

injury or defect satisfies the statutory requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(D).  This subsection mandates that the actual existence of

the physical injury or damage alleged to be compensable must be

established by medical evidence. It further requires that the

actual existence of this physical injury or damage must be

supported by “objective findings” , as that term is defined by Ark.

Code Ann. §11-9-102(16)(A)(i). 
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In the present case, the medical evidence is sufficient to

show that the claimant has multiple defects involving his lumbar

spine.  These include congenital or systemic changes in the form of

Smorl’s nodes, involving the L1, L2, L3, L4, and L5 vertebral

bodies, scoliosis in the area of the L2 vertebra, spondylosis

without spondylolisthesis at L5-S1, degenerative disc  disease of

the L5-S1 disc, mild degenerative facet joint disease, or arthritic

exchanges involving the L5 and S1 vertebral bodies, and a disc

protrusion and/or herniation of the L5-S1 disc.  The actual

existence of these various forms of physical damage is clearly

supported by objective findings that were noted on x-ray studies

and a lumbar MRI. Therefore, in regard to these physical defects,

the claimant has satisfied the statutory requirements for a

“compensable injury”, that are found in Ark. Code Ann. §11-9-

402(D).

The claimant must next prove that one or more of these

medically established and objectively documented physical defects

or damage satisfies the definitional requirements for a

“compensable” injury, as set out in either §11-9-102(4)(A)(i) or

§11-9-102(4)(A)(ii)(b). There are certain definitional requirements

that are common to both of these subdivisions. These common

requirements of both of these subsections are that the employment-

related injury must arise out of and occur in the course of the

employment and must cause internal or external physical harm or

damage to the claimant’s body.  
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In order to prove that his back difficulties constitute an

injury that arose out of and occurred in the course of his

employment, the claimant must show that his employment was a likely

or probable cause or contributing factor to his back difficulties.

However, it is not necessary that he establish the existence of

this causal relationship to an absolute certainty. It is also not

necessary that the employment-related cause be the sole cause of

his injury and resulting difficulties. Finally, the Act does not

require that this causal relationship be proven by medical

evidence. Although expert medical opinion on causation is certainly

helpful in any case, it can only be considered if it is stated

within a reasonable degree of medical certainty.

In the present case, the claimant has offered an expert

medical opinion from Dr. Arthur Johnson, a neurosurgeon, on the

cause of his current lumbar and lower extremity difficulties.  In

response to a letter from claimant’s counsel, dated November 10,

2007, Dr. Johnson stated:

“It is my opinion that within a reasonable
degree of medical certainty, that based upon
my review of the MRI scan, Curtis Emerson
suffers from a left L5-S1 disc rupture at the
left neuroforamen with left lower extremity
radiculopathy, which most probably resulted
from the heavy lifting of bumpers on his job
in February of 2007.” (Claimant’s Exhibit No.
1, page 64-65)

However, in his deposition, Dr. Johnson made it abundantly

clear that this opinion was based upon the truthfulness or accuracy

of the history given him by the claimant, concerning the initial

onset of his back and lower extremity difficulties. In his initial
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hand-written notes, taken on May 17, 2007, Dr. Johnson recorded

that the claimant’s chief complaint involved upper and lower back

pain. Dr. Johnson went on to note that the claimant was complaining

of mid back pain, low back pain, bilateral buttock pain, pains in

the hips, pain in the groins, and pain in the legs to the calf with

occasional tingling feeling. He further stated that the claimant

voiced complaints of neck stiffness, shoulder pain, and spasms with

occasional tingling of the fingers. He recorded that the claimant’s

back pain had been present since February and that the claimant

thought that he had gotten hurt at work, while building bumpers for

limousines.  In his narrative report of May 17, 2007, Dr. Johnson

noted that the claimant gave a history of the onset of pain in his

mid and lower back after having worked for two days “really hard

straight” and that the claimant reported that he could hardly get

up the next morning. Thus, Dr. Johnson’s expert opinion on

causation would be contingent on the accuracy of the foregoing

history.  

At the hearing, the claimant stated that he started working

for the respondent in June of 2006, and that his regular position

with the respondent involved welding. He testified that he was

occasionally required to weld the bumpers for the limousines, but

did not generally do this for an extended period of time. However,

he stated on or about February 21, 2007, he was assigned for two

straight days to solely welding bumpers for the limousines. He

described this activity as requiring him to pick up a bumper,

weighing approximately a hundred pounds, from a pallet and move it
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to his work bench, weld on it, grind down the weld, and then return

the bumper to the pallet. It was his testimony that he would

perform this operation approximately 12 to 15 times during a single

shift.  He denied having any problems with his back, prior to these

two days of extended welding. However, he did acknowledge that he

had previously seen and been treated by Dr. Southerland, (a

chiropractor), but could not recall when and possibly thought this

may have been when he was in high school.  He testified that after

the first day of welding, his back and leg were hurting, but he

returned and worked the second day. It was his testimony that, by

the time he got off work on the second day, he was in severe pain

and that when he arrived home he could hardly get up the steps to

his house. The next day he consulted Dr. Southerland, on his own.

The claimant offered no explanation as to why he did not request

medical treatment from the respondent.  

The records of Dr. Southerland show that he saw the claimant

on February 22, 2007.  Dr. Southerland’s initial Prehearing

Questionnaire which was completed by the claimant, does not appear

to support the claimant’s testimony.  In response to an inquiry on

this questionnaire, as to how long the pain and symptoms had been

present, the claimant made no response.  In response to an inquiry

as to whether the claimant knew what may have caused his present

condition, the claimant indicated that he did not know. The

claimant also made no response to specific inquiries as to whether

he was injured on the job or whether that the expense would be

filed under workers’ compensation. 
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 The initial history that was recorded by Dr. Southerland also

does not support the claimant’s testimony and does not coincide

with the history that the claimant gave to Dr. Johnson.  In his

records of February 22, 2007, Dr. Southerland noted that the

claimant had been off work for approximately seven months prior to

beginning his employment with the respondent and that during this

time he felt okay with “very little bad pain”.  Dr. Southerland

further noted that the claimant complained of leg pain that may be

continuously present for a week at a time and then at times he

would have no pain in the leg at all.  The records of Dr.

Southerland further show that the claimant was strangely focused on

obtaining a medical restriction from returning to work for an

extended period of time. In his report of February 23, 2007, Dr.

Southerland specifically noted that the claimant wanted to be off

work for the “next three months”. Dr. Southerland’s subsequent

reports and records show the claimant seems to substantially

recover when he was “resting at home” but that his difficulties

immediately reappeared when he attempted to return to work.  

On March 5, 2007, the claimant saw Dr. Keith Holder (a general

practitioner), at the respondent’s request. Dr. Holder recorded a

history from the claimant that he did not actually have an “instant

occurrence” of difficulties while performing his employment, but

simply awoke several mornings in a row, starting on February 21,

2007, with low back pain. Dr. Holder also noted that the claimant

reported that his employment was a “bending type job”.  Dr. Holder
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further  recorded that the claimant reported having a previous back

injury in a motor vehicle accident.

The medical record shows that the claimant consistently

resisted all attempts to return him to employment. Dr. Southerland

continued to observe that the claimant was more concerned about

being taken off work for several months, than he was about the

improvement or resolution of his complaints and showed no concern

about being able to maintain his employment with the respondent.

The records of Dr. Southerland and Dr. Holder show that the

claimant was able to remain almost symptom fee, if he did work for

the respondent, given in a more limited capacity.  In the physical

therapy records of  March 20, 2007, the physical therapist noted

that the claimant appeared to be very pain focused and focused on

getting off work. 

At that point, the claimant sought treatment from the Spiro

Family Medical Center. The records of this facility give a history

of back pain from heavy lifting at work around February 22, 2007.

However, these records also specifically note that the claimant

stated that he was not claiming any workers’ compensation benefits.

At the claimant’s request, an application was completed by Dr.

Robert Williams, in order for the claimant to receive short-term

group disability benefits.  On this application, Dr. Williams

indicated that it was “unknown” whether the claimant’s difficulties

arose out of his employment.
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Clearly, the employment activities described by the claimant

could have caused or aggravated the subsequently observed physical

defects that involve his lumbar spine. It is equally possible that

any type of even minor stress or trauma could have also caused or

aggravated these defects, so as to precipitate the claimant’s

current episode of difficulties.  It is also possible that the

claimant’s current difficulties are simply the result of the

natural progression of the objectively demonstrated degenerative

and arthritic changes in the claimant’s lumbar spine by the day to

day activities of life and the aging process. Finally, it is even

possible from the evidence presented that the claimant’s current

difficulties are merely continuing chronic difficulties that pre-

existed the claimant’s entire period of employment with this

respondent and which the claimant decided to bring to light in

February of 2007, for reasons of his own.

The claimant’s own testimony is the only direct evidence that

he has presented to discount the other potential causes for his

back and radicular complaints and to show that his employment-

related activities for this respondent, particularly on February 21

and February 22, 2007, are the most likely or probable cause of his

subsequent back and radicular complaints.  As previously noted, Dr.

Johnson’s medical opinion on the causation of these complaints is

based solely on the history given him by the claimant. Thus, the

credibility of the claimant and the accuracy of his history,

concerning his back and radicular difficulties, is the single most
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important factor in resolving the question of the “compensability”

of his back and radicular difficulties.

The claimant’s testimony that he had no prior problems with

his back, before February 21, 2007, is clearly contrary to other

evidence in the record. On cross examination, the claimant admitted

that he had seen and been treated by Dr. Southerland at some time

prior to February 22, 2007, However, he could not remember when.

On the questionnaire that the claimant completed for Dr.

Southerland, on February 22, 2007, the claimant left blank the

response to the question of how long he had been experiencing his

current pain and symptoms.  I find it inexplicable that he would

have left this response blank, if these symptoms had first appeared

the previous day, as he described in his testimony. I am also at a

loss to comprehend why the claimant would have indicated on this

same questionnaire that he did not know the cause of his present

condition, if his symptoms had first appeared as he described in

his testimony. It is further difficult to understand the claimant’s

failure to respond to the questions of whether he had been injured

on the job or whether he would file under workers’ compensation, if

his complaints had first manifested in the manner described in his

testimony.  

The history, noted by Dr. Southerland on February 22, 2007,

and apparently taken from the claimant, would also be inconsistent

with the claimant’s denial of prior back and radicular difficulties

and his testimony concerning the initial onset of his current

symptoms, on or about February 21, 2007.  In this history, Dr.
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Southerland stated that the claimant had “very little bad pain”,

during the seven months that he was off work before he started his

employment with the respondent.  This would clearly imply that the

claimant had some pain and even a little “bad pain”, prior to his

employment with this respondent. Further, Dr. Southerland’s

statement that the claimant’s leg pain would be present for up to

a week at a time and then be absent for a period of time is

obviously inconsistent with the claimant’s subsequent statements

that these difficulties first appearing only two days before this

history was taken.

Dr. Holder recorded a history that the claimant had a previous

back injury in a motor vehicle accident at sometime in the past.

This history would clearly contradict the claimant’s denial of any

prior back or radicular difficulties. The history of the onset of

symptoms which was recorded by Dr. Holder, was that the claimant

simply awoke two mornings in a row, starting February 21, 2007 with

low back pain.  This history is clearly inconsistent with the

claimant’s description of the initial onset of his back and

radicular complaints as given in his testimony and the subsequent

histories he gave to Dr. Clark, an associate of Dr. Holder and to

Dr. Johnson.

The claimant’s actions in failing to report the occurrence of

any employment-related injury to his back on either February 21,

2007, February 22, 2007, or for several days thereafter would be

inconsistent with his description of the immediate onset of

significant difficulties on both those dates. The same is true for
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his failure to request the respondent to provide him with medical

treatment and his decision to go to a physician on his own.

These inconsistencies in the history of the initial onset of

the claimant’s symptoms must be further considered in light of the

claimant’s immediate desire for a three month release from work,

only two days after his symptoms supposedly first appeared and

before the claimant should have even been aware of the nature and

extent of his difficulties.  It must also be noted that the reports

of Dr. Southerland show an almost significant improvement in the

claimant’s symptoms and complaints, so long as he was provided with

a desired off work slip.  Clearly, as indicated by the physical

therapist, on March 20, 2007, the evidence shows that the claimant

was far more focused on getting off work, than he was any other

consideration.

After consideration of all the evidence presented, it is my

opinion that the claimant’s testimony is not sufficiently credible

to prove the likely or probable existence of a causal relationship

between his employment-related activities with this respondent on

February 21, February 22, 2007, or any other date, and any physical

injury to his lumbar spine or any resulting back or radicular

complaints that he may have experienced, on and after February 21,

2007.  Therefore, the claimant has failed to prove that he

sustained a “compensable injury” to his low back or lumbar spine,

as that term is defined by either Ark. Code Ann. §11-9-102(4)(A)(i)

or §11-9-102(4)(A)(ii)(b). 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On all relevant dates, including February

21, 2007, the relationship of employee-

employer-carrier existed between the parties.

3.  On all relevant dates, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $503.00 for total

disability and $377.00 for permanent partial

disability.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that

he sustained a compensable injury to his low

back or lumbar spine, on February 21, 2007 or

any other date during his employment with this

respondent. Specifically, the claimant has

failed to prove by the greater weight of the

credible evidence the probable or likely

existence of a causal relationship between any

general employment-related activity or any

specific employment-related incident, on

February 21, 2007 or any other date, and any

physical injury to his low back or lumbar

spine.  Thus, the claimant has failed to prove

by the greater weight of the credible evidence
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the occurrence of a “compensable injury” to

this portion of his body, as that term is

defined by either Ark. Code Ann. §11-9-

102(4)(A)(i) or § 11-9-102(4)(A)(ii)(b).

5.  The respondents have denied the occurrence

of any  injury to the claimant’s low back or

lumbar spine and have controverted this claim

in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                            
                                 MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE
                                         


