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STATEMENT OF THE CASE

On September 2, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A pre-hearing conference took place on February 2, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  A stipulation concerning the admission of evidence from a previous hearing on another

claim was added.  These stipulations, which I accept, are the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about November 1, 2007.

3. The testimony given by Claimant, Greg Prock, Roger Williams, Mike Didway,

Steve Eastwold and Greg Aaron in Greg Prock v. Bull Shoals Landing, Claim

No. F711607, should be admitted herein and accorded due weight.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue concerning the constitutionality of the Arkansas Workers’

Compensation Act, they are the following:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to his face and hands.

3. Whether Claimant sustained injuries to his legs that are a compensable

consequence of his allegedly compensable facial and hand injuries.

4. Whether Claimant’s injuries were substantially occasioned by the use of

drugs.

5. What was Claimant’s average weekly wage?

6. Whether Claimant is entitled to temporary total disability benefits.

7. Whether Claimant is entitled to reasonable and necessary medical

treatment.

8. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

At the hearing, Respondents added an additional contention concerning Claimant’s

average weekly wage.  The contentions are thus as follows:
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Claimant:

1. Claimant contends that on November 1, 2007, he sustained compensable

injuries while performing employment services for the Respondent and that

these injuries were not as a result of a positive drug test.  The injuries which

the Claimant sustained were in no way at any fault of the Claimant and were

beyond his control.

2. His average weekly wage is $320.00, which entitles him to compensation

rates of $213.00 for temporary total disability benefits and $160.00 for

permanent partial disability benefits.

Respondents:

1. Respondents contend the Claimant did not suffer a compensable injury in

light of the positive drug test that was done subsequent to the incident that

occurred on November 1, 2007.  In light of the positive drug test, it is

Respondent’s position they are not liable for benefits associated with the

Claimant’s injury as it was substantially occasioned by the use of drugs.  In

the event compensability is found, it is Respondent’s position that the

Claimant  was offered to return to work on December 13, 2007, but could not

pass a drug test and declined employment.  He did return to work on March

1, 2008 after passing a drug test, but subsequently quit to return to work for

another employer.  It is Respondent’s position that in the event

compensability is found, the Respondents would not be liable for temporary

disability benefits beyond December 13, 2007.

2. Claimant’s average weekly wage was $289.28.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The testimony of Steve Eastwold concerning statements Claimant allegedly

made to him in the hospital and upon his release from care will be admitted

into evidence and given due weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. As a result of the drug test on November 1, 2007 showing the presence of

marijuana metabolites in Claimant’s system, a presumption exists under Ark.

Code Ann. § 11-9-102(4)(B)(iv) (Repl. 2002) that his burn injuries suffered

that same day were substantially occasioned by the use of illegal drugs.

However, that presumption does not attach with respect to the test finding

of the presence of morphine in light of the fact that Claimant’s medical

records show that he was given this drug at Baxter Regional Hospital after

the explosion but prior to the administration of the drug test.
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6. Claimant has failed to rebut the presumption under Ark. Code Ann. § 11-9-

102(4)(B)(iv) (Repl. 2002) that his burn injuries were substantially

occasioned by the use of drugs.

7. Claimant has thus failed to prove by a preponderance of the evidence that

his burn injuries are compensable.

8. Because of the above finding concerning compensability, the balance of the

issues in this case are moot and will not be addressed.

PRELIMINARY RULINGS

Admission of Proffered Testimony of Steve Eastwold

Eastwold was a witness called by Respondents.  During his direct examination,

Respondents’ counsel elicited testimony from him that he had visited Claimant in the

hospital after the explosion.  When counsel asked if Claimant made “any statements to you

about drugs being in his system,” Claimant’s counsel objected testified on the basis that

this material was not disclosed during discovery.  He directed the Commission to Request

for Admission No. 4 (the relevant discovery was admitted as Commission Exhibit 2 to

consider this issue) that Claimant directed to Respondents, which reads:

Please admit that you nor your attorneys, representatives, employees or
agents acting on your behalf obtained or possess statements in any form
from any person (including but not limited to the claimant) nor do you have
any photographs, video recordings, movie pictures, slides, audio recordings
or other recordings of the claimant or the accident site or regarding any of
the events or happenings that occurred at the scene of the accident OR any
previous or subsequent aggravation OR other relevant or material to any
issue in this case OR any defense you may have.

Respondents denied this admission request.  Claimant’s Interrogatories 9 and 10 ask, if

the admission is denied, to produce certain information.  Respondents responded with an
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objection on work product privilege grounds, but added that “Claimant’s statement has not

been taken.”  Respondents denied that Claimant’s alleged admission fell under this

discovery.  The transcript of Claimant’s January 23, 2009 deposition was also included in

Commission Exhibit 2, at the request of Respondents and without objection from Claimant.

I permitted the proffering of the testimony, and took the objection under advisement.

The wording of the admission request is such (due to the absence of the word

“neither” from the beginning of the request) that it appears that an admission could

constitute an admission that Respondents actually had such a statement; but the wording

of Interrogatory No. 9 confirms that only if Respondents did not unqualifiedly admit to the

above were they to answer questions about the nature of the “statement.”  Regardless,

Respondents objected to the interrogatory on work product grounds, and responded

further that Claimant’s statement had not been taken.  Nothing from the evidence before

me indicates that Claimant deemed the responses unsatisfactory and followed up further.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).

Claimant’s deposition did not go into this topic.  As for the discovery, I find that

Respondents did not mislead Claimant.  The way the admission request is worded, it
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appears that what is being sought is a “statement”–which Respondents replied was not

taken from Claimant.  An alleged admission made by the Claimant at the hospital, not

solicited, would not fall under the foregoing discovery requests.  Because of this, and

because admission of the testimony will help to “best ascertain the rights of the parties,”

it shall be admitted into evidence and be given due weight.

Claimant also objected to testimony by Eastwold concerning a statement Claimant

allegedly made after he was released from care regarding his ability to pass a drug test.

I note that on page 38 of his deposition, Claimant was asked if he had told Eastwold at this

point that he would not be able to pass a test.  Moreover, he was asked the same question

at the hearing on Prock’s claim and, even more important, Eastwold gave this same

testimony.  Hence, the statement of Claimant’s counsel in the instant hearing that this was

the first he had heard of this testimony is not correct.  It will help to “best ascertain the

rights of the parties,” and thus will be admitted and given due weight.

CASE IN CHIEF

Summary of Evidence

Claimant, Greg Prock, Mike Didway, Roger Williams, Gail Hostad, Greg Aaron, Jeff

Schlote and Steve Eastwold testified at the hearing.  In addition to the prehearing order

discussed above, also admitted into evidence in this case were Commission Exhibit 2,

Respondents’ responses to discovery and the transcript of Claimant’s deposition taken

January 23, 2009, consisting of 126 pages; Claimant’s Exhibit 1, letters pertaining to his

constitutional issue, consisting of one index page and nine numbered pages thereafter;
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Claimant’s Exhibit 2, a compilation of his medical records, consisting of one index page

and 32 numbered pages thereafter; Respondents’ Exhibit 1, additional medical records of

Claimant, consisting of one index page and 11 numbered pages thereafter;  Respondents’

Exhibit 2 non-medical documents, consisting of one index page and 51 numbered pages

thereafter; and Joint Exhibit 1, Volume I of the transcript of the hearing in Greg Prock v.

Bull Shoals Landing, Claim No. F711607, consisting of 168 numbered pages.

Because the testimony from the Prock hearing has been admitted herein, I have

blue-backed to the record the May 15, 2009 and October 14, 2009 decisions by

Administrative Law Judge Chandra Hicks (consisting of 37 numbered pages) and the Full

Commission (consisting of 26 numbered pages), respectively, in that case.  Moreover, I

have blue-backed Claimant’s Motion to Recuse and related documentation, filed March 31,

2009 (consisting of 96 pages), and Respondents’ May 1, 2009 response thereto

(consisting of 25 pages).

Testimony-Edmisten Hearing

Greg Prock.  At the hearing of the instant claim, Prock testified that he was involved

with Claimant in the November 1, 2007 explosion at Bull Shoals Landing (hereinafter “Bull

Shoals”) that is the subject of the instant claim.  He filed a workers’ compensation claim

for his own injuries, and had a hearing before Judge Hicks.

With respect to the events of November 1, 2007, Prock stated that Claimant and he

had coffee that morning around 8:00 and discussed the jobs to be done that day.  Mike

Didway was present.  After they finished, they went outside and began working on a
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houseboat that parked on the bank.  Steve Eastwold came to them there and asked them

to cut the top out of a barrel so that he could burn styrofoam in it.  Prock’s testimony was

that Eastwold did not instruct them how to remove the top; he was unsure if Eastwold had

ever observed them doing it, but maintained that no one ever objected to a cutting torch

being used to accomplish the task.  He had done this 15 to 20 times before.  Claimant and

he went to the top of the hill where some used steel barrels were located.  He believed that

all of them had previously contained motor oil, but were now empty.  Prock selected two,

threw them over the other barrels to Claimant, and Claimant placed them in the back of the

truck.

After driving back down the hill, Claimant used a cutting torch to remove the top of

the first barrel–without incident.  However, as he used the torch to cut into the second, “the

thing blew up.”  Prock, now on fire, first tried to extinguish the flames by rolling on the

ground.  When that did not work, he rushed into the waters of Bull Shoals Lake.  Claimant

was burned as well.  Prock stated that he was in extreme pain from his burns, and that

Claimant and he were given an injection for pain while they were in an ambulance.  Prock

was taken by helicopter to St. John’s Hospital in Springfield, Missouri, where he was in the

burn unit for two weeks.  Claimant was taken to St. John’s as well.

Prock denied that Claimant appeared to be intoxicated the morning of the explosion,

or that he was a drug user or an alcoholic.  He also denied that the two of them left the

dock that morning, smoked marijuana or took drugs, and returned.  His first knowledge of
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Eastwold’s objection to using a cutting torch on barrels was when Prock was deposed by

Respondents.

Under questioning from Respondents, Prock admitted that he had been a frequent

user of marijuana prior to the explosion.  He sometimes smoked it three to four times a

week, either in a glass pipe or rolled into joints.  But he denied ever doing so with

Claimant.  He did not learn that Eastwold had a problem with him using a cutting torch on

barrels until the deposition because he never returned to work at Respondent Bull Shoals

after the explosion.  His testimony was that Eastwold’s father had on one occasion

instructed him to use a cutting torch for this purpose; but he never saw anyone else using

a torch for this.  Prock has since learned that the proper method to remove the top of a

barrel is to fill it with water before using a cutting torch on it; he stated that he would not

again do it as he did the day of the explosion.

Prock stated that the barrels contained two-stroke oil, but gasoline was not mixed

in it.  He was not aware that any barrels contained liquid removed from gas tanks or

engines, and denied that any of the barrels were marked to indicate that they contained

used oil.  Prock only concluded that the barrels he selected were empty because he did

not hear anything sloshing inside them; he did not remove the bunghole cover to look.  He

admitted that while he did not read the labels on the outside of the barrels, he was aware

that they had contained petroleum-based products.  Claimant never indicated any concern

with what the two of them were doing with the barrels.



Edmisten - Claim No. F711606 11

With respect to the date of the explosion, Prock testified that Claimant and he had

done no work prior to Eastwold instructing them to cut the tops out of two barrels.  He

would have had no work-related reason to be in his own vehicle, or on the main road off

the premises of the business, that morning.

Under further questioning from Claimant, Prock stated that oil burns but does not

explode.  Steve Eastwold’s father, John Eastwold, was the owner of Respondent Bull

Shoals.  Prock clarified that John did not tell him how to use a cutting torch on a barrel:

“He was just more of a, just get ‘er done and get that barrel cut out of there.”  However, the

father had seen him use a cutting torch to do this, and had not objected.  The father is now

deceased.  While Prock’s equipment trailer had a pair of safety glasses, he did not use

them because the sides of them were melted.  He had on a regular pair of glasses.  As

Prock was using the torch on the barrel that morning, Claimant was using a pair of pliers

to hold onto the top of it.  Apparently, the barrel contained gasoline vapor.  Prock did not

know how it came to be inside the barrel.

Prock testified that prior to the explosion, he had not been around either Roger

Williams or Greg Aaron that morning.  He had been around Mike Didway, and was only

with Eastwold briefly–when he received the instruction concerning the barrels.  He

estimated that Claimant and he were around Eastwold a couple of minutes at most.

When questioned further by Respondents, Prock denied that Eastwold ever told him

to remove the bunghole cover and look inside each barrel before removing its top.  While

he maintained that the barrel did not appear to contain anything, he admitted that the
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Marion County Sheriff’s Department noted that gasoline had landed on the houseboat

adjacent to the explosion, and the barrel itself had a strong smell of gasoline.

Under questioning from me, Prock testified that it was his idea to use a cutting torch

on the barrels; Eastwold’s father merely told him to cut them open.  In his latest job, he has

again been used to cut tops off of barrels; but he now fills them with water first.  He noted

that the labels on the barrels warn against cutting or drilling into them.

Mike Didway.  Called by Claimant, Didway testified that he saw Claimant and Prock

prior to the explosion on November 1, 2007.  The three were drinking coffee in the

office–which was not an unusual occurrence.  Neither appeared to Didway to be

intoxicated.  He did not know either Claimant or Prock to be drug users.  While he did not

work with them, at the time of the explosion he had worked at Bull Shoals for approximately

six years–so he had been around them on numerous occasions.

Didway’s job at Bull Shoals was to work on the houseboats.  On the morning of the

explosion, Roger Williams and he had been operating a houseboat out on the lake.  They

saw a large explosion, and hurried back to the dock.  He testified that the explosion was

as high as the adjacent houseboat, and partially engulfed it.  As Didway was heading back,

he saw Claimant heading for the water.

Didway testified that he had previously seen Prock use a cutting torch on two or

three prior occasions to open barrels at Bull Shoals.  He never saw Eastwold reprimand

him or Prock for doing this.  Didway knew little about the barrels at the top of the hill, but

believed that “[s]ome of them have oil in them.”
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Under questioning from Respondents, Didway stated that the three of them were

drinking coffee around 7:00 a.m. on the date of the explosion.  He did not see Prock or

Claimant again until after the explosion, which happened around 9:30 a.m.  Didway was

not aware of what they did in the interim.  While he witnessed Prock use a cutting torch on

the barrel, he did not know if he first opened the bunghole cover to check the barrel’s

contents.  And he was not sure if Eastwold had ever seen Prock open a barrel with a torch.

Didway stated that he, personally, would not use an acetylene torch for this purpose.

When questioned further by Claimant, Didway stated that he never said anything

to Prock about using a torch to cut open a barrel because it was Prock’s job at Bull Shoals

to use a cutting torch and a welder.

When he arrived at the dock after the explosion, Didway saw Prock and Claimant.

Skin was peeling off Prock.  Both of them were screaming in pain.  While he saw the

arrival of the ambulance, he left thereafter and did not witness the treatment administered

to them.  Didway witnessed others putting out the fire on the adjacent houseboat with

extinguishers.

Under further questioning from Respondents, Didway testified that he did not

supervise Prock or Claimant.  He did not remember seeing Eastwold at the dock that

morning.  Didway did not smell gasoline at the scene of the explosion.  The welding trailer

used by Prock was not damaged.  While he testified earlier that the houseboat was on fire,

he stated in this instance that it sustained “[j]ust smoke damage.”

Roger Williams.  Called by Claimant, Williams testified that he still works for Bull

Shoals as a mechanic, and was so employed on November 1, 2007.  Prior to the explosion
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that morning, he did not see Claimant and Prock.  Didway and he were test-driving a

houseboat out on the lake.  He saw a large ball of fire that engulfed an adjacent

houseboat.  However, he never saw the boat burning.  Williams saw both Prock and

Claimant on fire, which one entering the lake.  As the houseboat approached the dock,

Prock had exited the water, and Claimant was still in it.  Both were severely burned and

loudly begging for help.  They were obviously in pain.

Williams stated that he never witnessed Claimant coming to work intoxicated.  He

never witnessed Prock open barrels with a cutting torch.  Williams’ testimony was that the

regular employees of Bull Shoals were full-time, and usually worked 40 hours a week

unless there was overtime.

Under questioning from Respondents, Williams stated that he was not guaranteed

a 40-hour week at Bull Shoals.  Some did not reach 40 hours in a week, and were only

paid for the hours worked.  This was a common occurrence.

When questioned further by Claimant, Williams stated that the was not changing

his testimony about the amount of hours worked by employees at Bull Shoals.  He added,

“but if somebody needs to leave work, I mean, they leave work.”

Gail Hostad.  Called by Claimant, Hostad testified that she is acquainted with

Claimant; his girlfriend lived next door to her.  She saw him from time to time.  Hostad

stated that she saw Claimant on the evening prior to the explosion, and that he did not

appear to be intoxicated in any way.  In the four-year period that she saw him, Hostad did

not know him to be a party-goer.
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Under questioning from Respondents, Hostad stated that Claimant has never lived

with her, and she was not with him on the day of the explosion.  She has no idea what he

did that morning.  Hostad heard via hearsay that he had failed drug screen; but, again, she

had no personal knowledge of any marijuana use.

Matthew Edmisten.  Claimant testified that he is 31 years old (he incorrectly stated

that he was 27 instead of 29 at the time of the explosion), quit school in the eleventh

grade, and never sought to obtain a GED.  He was a full-time employee of Respondent

Bull Shoals, earning $8.00 per hour.  All full-time employees there usually worked 40 hours

a week.  But during the winter months, when business was off, he worked whatever hours

were available and drew unemployment benefits to make up the difference. Claimant

stated that his average weekly wage there was $320.00.  He testified that he worked for

Bull Shoals for four years; his testimony in the Prock hearing that he worked there five

years was incorrect.

Claimant denied ingesting alcohol on November 1, 2007, and stated that he had

only smoked marijuana on one occasion before that date.  He also denied being addicted

to any illegal drugs, and could not recall when he had last taken a drug of any type prior

to the explosion.

When he arrived there that morning at 7:00 a.m., he drank coffee with other

employees before going to work.  Eastwold was not present, but Prock, Didway and Ray

Early were.  After having coffee, Prock and Claimant went out to work on a houseboat that

was being refurbished.  On the way to the job, at the end of the dock, they encountered

Eastwold.  He instructed them to go to the top of the hill, retrieve two barrels, and cut the
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tops off of them.  Eastwold related that he wanted to burn styrofoam in them.  Claimant

testified that he had helped Prock cut barrels at least 10 to 15 times.  This job had never

been performed in front of Eastwold, to Claimant’s knowledge, and Eastwold had never

told them how to cut the barrels.  But by virtue of his position, Prock was the Bull Shoals

employee who handled tasks involving welding or using cutting torches.

Claimant testified that, as instructed, Prock and he went to the top of the hill.  Prock

selected two barrels and tossed them to Claimant.  He stated that the barrels felt empty

when he picked them up and placed them in the back of the truck.  After driving back down

the hill and obtaining steel to rework the handrails on the houseboat, Prock and Claimant

worked on the barrels.  Prock cut the first one open without incident, with Claimant holding

onto the top with pliers to keep it from falling into the barrel.  Thereafter, they began work

on the second barrel.  According to Claimant, Prock had completed a seven to ten-inch cut

with the torch–enough for him to grasp the lid with pliers held in his right hand–when the

explosion occurred.

Claimant stated that there was a “loud boom,” and he felt as if his face and hands

were on fire, He turned, ran approximately 20 feet to the edge of the lake, and jumped in.

The skin was hanging off his hands and face.  An ambulance came, and emergency

personnel gave Prock and him an injection–which did not alleviate the pain.  He was taken

by ambulance from the scene of the explosion to Baxter Hospital, and was flown by there

to St. John’s Hospital in Springfield.  At that point, he was sedated for two or three days.

While Claimant’s act of jumping into the water immediately cooled the skin and mitigated

some damage, Claimant was still burned severely enough that he underwent grafts to his
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hands and had an application of a bio-brain device to his face that peeled off once his skin

began to regrow there.

On December 11, 2007, Claimant was released to return to work.  But he did not

go back to work at Bull Shoals at that time.  He told Eastwold that his hands were still too

sore to return, and Eastwold told him to let him know when he was ready and he would set

up a drug test.  Claimant agreed.  When his hands felt better approximately a month later,

Eastwold sent him for a drug test, which he took.  After learning he had passed the test,

he returned to work at Bull Shoals.  He worked there for about a month for leaving for

another job.  Claimant was hired to help set up a hardware store.  He worked with Jeff

Schlote, the buyer of the store.  Schlote is a friend of Eastwold, and his wife works for

Eastwold at Bull Shoals.  After working at the store for a few months, Schlote gave

Claimant the same drug policy to sign that he signed at Bull Shoals.  Instead of sending

him to a doctor’s office to take the test, Schlote told him that he would take a test

purchased from Wal-Mart.  Claimant refused to take such a test and resigned his position

in anticipation of being fired.  His testimony was that offering this type of test was not

professional.  Thereafter, Claimant began performing contract labor for the City of Bull

Shoals.

Claimant testified that he never saw anyone reprimanded for cutting the top of a

barrel, and never felt any danger in doing so.  To his knowledge, the barrels they used for

this purpose never contained anything but oil–and oil does not explode.  He maintained

that the barrels Prock and he cut the day of the explosion were empty.  Claimant never

smelled any substance during the cutting process.
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Under questioning from Respondents, Claimant stated that the barrels on the hill

above Bull Shoals came from the mechanic’s shop at the business.  He agreed that it

would be important to read the label on a barrel and to actually learn what is inside it–by

uncapping it–before cutting into it.  However, he stated that this opinion is based on the

explosion, and he did not know to do these things prior to being burned.  Claimant testified

that the reason that he held onto the top as it was being cut was to prevent it from falling

into whatever oil remained inside the barrel.  Eastwold did not tell Prock and him what to

use to perform the cutting–whether a pneumatic chisel or other tool–and did not admonish

them to uncap the barrel and check it before cutting into it.  Claimant remembered being

in a vehicle at the time that Eastwold told Prock and him to cut a barrel.  He believed that

at the time this conversation had taken place, Prock and he were driving the barrels over

to be cut.  However, he also testified that they had not yet performed any work at the time

Eastwold told them to cut the barrels.  Claimant denied being in Prock’s vehicle or on the

main road prior to the explosion.  They did not use any safety equipment when cutting.

With regard to marijuana use, Claimant first testified that he “[m]ight have smoked

it once or twice.”  This conflicts with his testimony on direct that he had only smoked it one

time.  He did not recall testifying at his deposition that he smoked marijuana maybe one

time a year, but then he agreed that this is an accurate description of his usage.  Claimant

testified that his one time in the year of the explosion to smoke marijuana just happened

to be around the time of the explosion.  Prock and he are friends; but Claimant stated that

he was not aware that Prock smoked marijuana.
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Claimant denied telling Eastwold, at the time that the two conversed about

Claimant’s returning to work, that he could not pass a drug test.  He also denied making

a similar statement to Schlote.  He maintained that he refused to take the test proposed

by Schlote only because it was purchased at Wal-Mart and not one professionally

administered.  Claimant stated that he could have passed it, however.

Under further questioning from his counsel, Claimant stated that the real reasons

he resigned from the hardware store were the long hours he had to work and Schlote’s

arrogance.  He did not take a drug test after agreeing to Bull Shoal’s drug policy; the

company never had a test performed on him until after the explosion.

When questioned further by Respondents, Claimant stated that the drug test “was

the main reason for [his] leaving” the hardware store.

Greg Aaron.  Called by Respondents, Aaron testified that he is a maintenance

worker at Respondent Bull Shoals.  He has used an air chisel to remove the top of a

barrel. The chisel cuts a pattern about 1/16 inch wide, and the removed strip of metal coils

like the opened top of a sardine can.  No open flame is involved.  Aaron stated that he was

present on one occasion when Eastwold instructed Prock and Claimant how to use an air

chisel to remove the top from a barrel.  Eastwold used a chisel to demonstrate this.

Under questioning from Claimant, Aaron stated that he is still employed at Bull

Shoals.  While the barrels warn against the use of a cutting torch on them, they do not

warn against the use of an air chisel.  No sparks are created with the use of the chisel

because it does not move fast enough to create heat.  While Aaron confirmed that Prock



Edmisten - Claim No. F711606 20

and Claimant had used a cutting torch to open barrels many times, he never saw Eastwold

around at the time.

When questioned further by Respondents, Aaron stated that it is important to

remove the bunghole cover from a barrel prior to cutting into it because of the buildup of

gases inside it.

Jeff Schlote.  Called by Respondents, Schlote testified that at a certain point in

2008, he was the owner of Bull Shoals Hardware.  Claimant worked for him there.  Due to

concerns of customers about actions of certain employees, he decided to administer drug

tests to them.  Schlote stated that during the second or third week of January 2008, he

asked Claimant to take a drug test.  Claimant replied that he could not do so because he

was “dirty.”  He left the job one hour to ninety minutes thereafter after Schlote told him they

would have to “part ways.”  Schlote denied that Eastwold or the Respondent carrier asked

him to give a drug test to Claimant.

Under questioning from Claimant, Schlote testified that the drug policy form he had

employees sign came from the internet; but his wife learned of it at Respondent Bull

Shoals, where she was employed at the time of the explosion.  He is friends with Eastwold,

whom he has known for 25 years.  Three years ago, Schlote and his family stayed with

Eastwold’s family for three days during a child custody dispute.

As for the test, Schlote admitted that it was a urine test kit purchased from a drug

store.  Later, in a phone call, Claimant objected to the use of that type of test.  However,

Claimant did not appear to be intoxicated.
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Schlote stated that he was at the scene of the explosion.  He described Claimant

as looking “bad” and in “kind of a state of shock.”

When questioned by me, Schlote testified that his wife obtained the drug policy form

from Respondent Bull Shoals.  Claimant was one of two employees at the hardware store.

When questioned further by Respondents, Schlote stated that his wife did not get

the drug policy from Eastwold.

Under further questioning from Claimant, Schlote testified that Claimant was a good

employee, was salaried, and worked full-time.

Steve Eastwold.  Called by Respondents, Eastwold testified that Everyone who

works for Bull Shoals has to sign the drug policy.  His review of their time cards reflected

that Claimant arrived at Respondent Bull Shoals at 6:34 a.m. on November 1, 2007, and

Prock arrived around 7:30 a.m.  The explosion occurred around 9:30 a.m.  When asked

about his first encounter with the two men that morning, Eastwold stated:

When I came down the hill to work, I stopped at our shop area.  Pulled up
there, got out of my truck, started to go inside the shop and down the hill
came a black Cherokee Wagoneer with Greg Prock driving and Matt inside
of it.  As they came around the corner at the shop, come around past the big
bay door, I hollered at them to make them stop.  And they went on down to
a set of four dumpsters.  I hollered at them again and they backed up.  I
asked them what they were gonna do today, and they said they had some
stuff to do on a pontoon, on a houseboat welding wise and Matt had some
painting and stuff to do.  And I asked them if they could, didn’t have to be
today or tomorrow, just by the end of next week, if they would go to the top
of the hill, get a couple of those barrels up there, bring them back down to
the shop, take the bung holes out of them, make sure they’re clean, and take
the tops off.  I said I need them to go ahead and put aluminum scrap and
metal in because the Corps of Engineers wants me to clean the place up.
Then, in turn, they went on down the hill and I turned around and went into
the shop.
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The vehicle in which Eastwold saw the two riding was Prock’s personal vehicle.  Claimant

was a passenger and, according to Eastwold, would never look at him–and neither would

Prock.  They had been coming from the direction of the main road and would  not have had

any job-related duties there.  Eastwold stated that he was about 10 to 12 feet from the car,

and did not smell anything unusual or notice the appearance of their eyes.

He had shown them how to use a pneumatic air gun to remove the top of a barrel.

Prock had one in his toolbox.  Such a tool does not cause sparks when used on metal.

Eastwold maintained that, as a retired fireman, he never would have told them to use an

acetylene torch for such a task–and he was not aware that they had previously done so.

They had safety equipment available to use.  Eastwold stated that he barrels on the hill

contained fluids extracted from boat motors and fuel tanks–oil, including some mixed with

gasoline.  It is important to read the labels of the barrels, and remove the bunghole covers

from barrels to check their contents, before cutting into them.

When asked about statements Claimant made about the explosion, Eastwold

testified that when he visited Claimant in the hospital two or three days after the incident,

Matt was sitting on the edge of his bed in a chair and had told me that he
didn’t know how he was gonna pay for this, he didn’t know how he was
gonna handle this, that, that he wasn’t gonna be able to pass the blood test,
the drug test, and that workmen’s comp. probably wouldn’t cover it.

Another man was present in the room when this conversation took place.  Later, when

Claimant was cleared to return to work, he brought the release to Eastwold.  According to

Eastwold, he told Claimant that he would have to take a drug test before returning, but
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Claimant asked if he had to take it that day and added, “I can’t pass it today if I have to

take it today.”

Under questioning from Claimant, Eastwold stated that he owns stock in the

corporation that owns Respondent Bull Shoals, but is unsure what his percentage of

ownership is.  He was not privy to any conversations between his father and Prock, but

added that his father was the one who taught him (Eastwold) how to use a pneumatic air

gun.  Eastwold did not know whether Claimant and Prock were intoxicated on November

1, 2007.

When questioned by Claimant, Eastwold testified that he had no personal

knowledge of the other employees previously seeing Prock and Claimant using a cutting

torch on barrels.  It was his testimony that a pneumatic air chisel would not cause a fire

danger because the speed at which it operates does not generate any heat.

Under questioning from me, Eastwold stated that the reason why he did not walk

up to Prock’s vehicle to speak with Prock and Claimant was that they heard him from the

distance he maintained.  As for why he asked the worker whose job was primarily to use

a welder and a cutting torch to remove the barrel tops, he stated that Prock also had a

pneumatic air gun, and that he had instructed him to use that particular tool for this job.

He did not ask Aaron to cut the barrel tops because he was off work due to a back issue.

Testimony-Prock Hearing

As reflected in Joint Exhibit 1, Claimant, Didway, Williams, Prock, Aaron and

Eastwold also testified in the April 15, 2009 hearing on Prock’s claim.  I have reviewed that

testimony, along with Judge Hicks’ summary thereof in her May 15, 2009 opinion (which,
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again, has been blue-backed to the record), and note that her summary is an accurate.

It is incorporated herein by reference.

Exhibits-Medical

The medical records of Claimant, contained in Claimant’s Exhibit 2 and

Respondents’ Exhibit 1, reflect the following:

On November 1, 2007, Claimant was seen at Baxter Regional Medical Center for

third-degree burns to his hands and second-degree burns to his face as the result of an

explosion while a cutting torch was being used to cut into a drum.  He was given, inter alia,

morphine when he was admitted at 10:54 a.m..  A drug test at 11:25 a.m. reflected the

presence of marijuana metabolites and morphine.  He was transferred to St. John’s

Medical Center.  There, he underwent split-thickness skin grafts to his hands on November

2, 2007, and a biobrain was placed on his face.  Claimant was discharged on November

6, 2007, but continued to receive outpatient treatment.  On December 4, 2007, his burns

“look[ed] great,” and Dr. Kenneth Larson stated that he could return to work in one week.

The next day, he was discharged after five occupational therapy sessions.  On February

4, 2008, his grafts were noted to be healing nicely, and he had full range of motion in his

hands.  His report was similarly good on May 7, 2008.  When seen by Dr. Greggory Angier

on November 19, 2008, Claimant was again noted to be healing well, and he was advised

that he did not need to be seen further.

Exhibits-Nonmedical

Commission Exhibit 2.  As discussed supra, this exhibit contains Respondents’

discovery responses and the transcript of Claimant’s January 23, 2009 deposition.



Edmisten - Claim No. F711606 25

Claimant’s Exhibit 1.  This exhibit is comprised of correspondence related to

Claimant’s challenge to the constitutionality of the Arkansas Workers’ Compensation Act.

Respondents’ Exhibit 2.  This exhibit contains, inter alia, Claimant’s resume, a

Material Safety Data Sheet for Amsoil, wage records for Claimant from Bull Shoals, Bull

Shoals’ Drug and Alcohol Abuse Policy, Claimant’s signed acknowledgements of receiving

these and other policies on March 21, 2007, the time sheets of Claimant and Prock for

November 1, 2007, Claimant’s docket sheet for a DWI, photographs of a warning label and

the barrel that exploded (which warns against, among other things, cutting, welding, drilling

or exposing it to open flame), the Marion County Sheriff’s Report on the explosion (which

reflects, inter alia, that the barrel in question contained “a very strong odor of gasoline,”

that gas had splashed onto an adjacent house boat, causing it to catch fire, and that the

explosion launched the barrel completely over the boat), the Form AR-2 for the claim

(reflecting that the claim was controverted “due to a positive drug screen”), Claimant’s

post-injury wage records, and his Form W-2 from Bull Shoals Hardware.

ADJUDICATION

A. Constitutionality

Claimant filed on March 31, 2009, a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with a brief in support thereof.  Therein, he argued,

inter alia, that the provisions of the Arkansas Workers’ Compensation Act that provide for

the establishment of administrative law judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.
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70,250 S.W.3d 263 (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007).  Claimant did not seek to distinguish Long or to argue that it should be modified or

overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant has alleged that he incurred compensable injuries in the form of burns to

his hands and face as a result of an explosion on November 1, 2007.  Respondents have

denied coverage on the basis that Claimant tested positive for drugs after the accident.

Claimant contends, however, that his injuries were not substantially occasioned by the use

of drugs.

Arkansas Code Annotated § 11-9-102(4)(B)(iv) provides:

“Compensable injury does not include:

. . .

(iv)(a)  Injury where the accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

(b)  The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable
presumption that the injury was substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

(c)  Every employee is deemed by his or her performance of services
to have impliedly consented to reasonable and responsible testing by
properly trained medical or law enforcement personnel for the presence of
any of the aforementioned substances in the employee’s body.

(d)  An employee shall not be entitled to compensation unless it is
proved by a preponderance of the evidence that the alcohol, illegal drugs,
or prescription drugs utilized in contravention of the physician’s orders did
not substantially occasion the injury or accident.
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As stated above, Claimant’s urine drug screen administered the date of the

explosion showed the presence of morphine and marijuana metabolites.  There is no

evidence that the presence of morphine was due to the use of prescription drugs in

contravention of physician orders.  To the contrary, the medical record before me reflects

that Claimant was administered morphine upon admission to Baxter Regional Hospital and

over 30 minutes prior to the administration of the drug test.  Hence, no presumption

applies to this particular finding by the November 1, 2007 drug test.  As to the presence

of marijuana metabolites, however, a presumption exists under the statute quoted above

that his injuries were substantially occasioned by the use of illegal drugs.  Flowers v.

Norman Oaks Const. Co., 341 Ark. 474, 17 S.W.3d 472 (2000); Waldrip v. Graco Corp.,

101 Ark. App. 101; 270 S.W.3d 891 (2008).  The phrase “substantially occasioned” in this

instance “requires that there be a direct causal link between the use of the drugs and the

injury in order for the injury to be noncompensable.”  Waldrip, supra.

The presumption is a rebuttable one.  Whether Claimant has overcome the

presumption is a question of fact for the Commission’s determination.  Weaver v. Whitaker

Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584 (1996).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and  determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the
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testimony that it deems worthy of belief.  Id.  A claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In weighing the evidence adduced at the hearing, I note that the Full Commission

in its decision in the Prock claim credited the testimony of Eastwold over that of Prock and

Claimant concerning the events of November 1, 2007.  See Prock v. Bull Shoals Landing,

Inc., 2009 AWCC _____, Claim No. F711607 (Full Commission Opinion filed October 14,

2009).  Regardless of any precedential value that credibility finding may have in the instant

case, I make a similar finding based upon my own personal observation of the witnesses

and assessment of their testimony.

Prock testified at the instant hearing that Claimant and he had coffee with Didway

the morning of the explosion at around 8:00 a.m.  At first, he testified that Claimant and he

had begun work on a houseboat when Eastwold approached them about cutting barrels.

Later, he stated that the two of them had performed no work at that point.  The latter

version comports with Claimant’s testimony.  Both Prock and Claimant stated at the

hearing that Eastwold did not instruct them how to remove the top.  But this conflicts with

a number of accounts.  First, Claimant in his deposition testified that Eastwold had told

them in the past to use a cutting torch for this task.  Eastwold and Aaron, however, testified

that the instruction was that they use a pneumatic gun, or air chisel, to open barrels.

These two witnesses stated that this tool, unlike a cutting torch, did not pose an explosive

hazard because it did not generate enough heat when operating.  While I note that the

warning label on the barrel in question, part of Respondents’ Exhibit 2, warned against

cutting or drilling into barrels, the chisel certainly is less dangerous than an acetylene torch
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for this purpose.  Regardless, I credit the testimony that Prock and Claimant were

instructed to use an air chisel.  Prock had one in his tool box.  Their use of the torch in the

face of this instruction (and the warning on the barrel not to subject it to open flame, which

Prock stated he did not read) is evidence of “a lack of personal safety.”  Prock, supra.

Similarly, as the majority of the Full Commission found, his testimony that they had used

a torch for this purpose numerous times before, a clearly dangerous method, actually lends

support to the position that they were operating under impaired judgment.

Prock stated at the hearing that he smoked marijuana three to four times a week.

His testimony that he assumed the barrels had contained only oil–which while not

explosive is nonetheless a flammable petroleum product–is troubling in light of the fact that

Claimant and he took no measures to investigate further.  They did not open the bunghole

covers to look inside or smell the barrels.  Eastwold testified that he had told them to

perform this check.  Regardless of whether this happened, the failure to perform a

rudimentary safety check of this type is troubling.  Prock stated that Claimant never

bothered by this approach to the barrel-cutting job.  As the evidence reflects, the barrel

that exploded contained gasoline.  Per Eastwold’s testimony, many of the barrels

contained fluids drained from engines and fuel tanks at the business.

Didway’s testimony corroborates that of Prock and Claimant to the extent that he

confirmed that the three drank coffee together at the start of the work day on November

1, 2007.  His statement that he did not know either to be drug users is interesting in light

of Prock’s admittedly extensive pot-smoking habit.  He stated that neither appeared to be
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intoxicated at that time.  Didway offered similar testimony at Prock’s hearing, but the Full

Commission in the majority opinion never stated whether they found this credible.

I find that even if Claimant did not appear to be impaired at that point in the day, it

is irrelevant.  Prock and Claimant admitted that they did no work prior to going to retrieve

the barrels.  According to Eastwold and Didway, the explosion occurred at around 9:30

a.m.  What accounts for the gap in time from when the coffee-drinking ended and the

explosion occurred?  Certainly the entire barrel-retrieving and cutting process, per the

evidence before me, did not take 90 minutes.  The answer is found in the credited

testimony of Eastwold that he encountered Prock and Claimant in Prock’s vehicle, coming

from the main road off the premises, at which point he asked them to cut the barrels.  His

testimony was that neither Claimant or Prock would look him in the eye.  He was not close

enough to assess whether they appeared to be under the influence of marijuana.

Didway confirmed that Prock had cut barrels open with a cutting torch previously.

However, he stated that he would not have used this method.  He did not see Eastwold on

the dock at the point in time in which, according to Prock and Claimant, he was supposed

to be asking them to cut barrels.  This further undercuts the testimony of Claimant and

Prock.

Roger Williams testified that he never witnessed Claimant intoxicated at work.

However, he admitted that he was not around Prock or Claimant at the time of the

explosion.

Hostad’s testimony is likewise not worthy of great weight.  She was not around

Claimant on the evening prior to or morning of the explosion.  Moreover, she stated that



Edmisten - Claim No. F711606 31

she was not aware of Claimant’s admitted marijuana use.  She also did not know him to

be a partier–although evidence shows that he previously had a DWI.

The testimony of Claimant, like that of Prock, does not bear up in many crucial

respects.  At the hearing, he first stated that he had only smoked marijuana on one

occasion before the explosion.  Later, he amended this to estimate his usage of the drug

as one time per year.  As discussed above, his testimony at the hearing that Eastwold

never instructed Prock and him how to cut barrels conflicts with his deposition testimony

that he actually told them to use a torch for this.  While Claimant at first testified that

Eastwold approached the two of them at the dock about cutting barrels on November 1,

2007, he later remembered being in a vehicle when Eastwold talked with them.  He did

confirm that neither he nor Prock had done any work prior to Eastwold approaching them

that morning–which, again, raises a question about the gap in time and their presence in

Prock’s vehicle during work hours.  Finally, given his extensive involvement with Prock,

Claimant’s testimony that he was unaware of Prock’s admitted extensive marijuana use is

questionable.

Claimant had an active role in the cutting process.  He used pliers to grasp the top

of the barrel as Prock used the torch to remove it.  Like Prock, he assumed the barrels had

only contained oil, but were now empty.  He admitted at the hearing that it would have

been a good idea to read the label on the barrel and to open its bunghole to check inside

before using a cutting torch on it.

Aaron corroborated Eastwold that the latter had shown Claimant and Prock how to

use an air chisel to remove the top from a barrel.  He was of the opinion that it is important
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to remove the bunghole cap from a barrel prior to cutting into it in order to release any

buildup of gases inside.

Finally, Eastwold testified as discussed above.  Again, I find him to be more credible

than Prock and Claimant concerning what transpired the morning of the explosion.

Based on the foregoing credible evidence, I find that there is a direct causal link

between Claimant’s marijuana use and the explosion.  He has failed to rebut the

presumption that the accident was substantially occasioned by his use of marijuana.  That

being the case, he has not proven by a preponderance of the evidence that he sustained

a compensable injury.

C. Balance of the Issues

Because I have found that Claimant has not proven by a preponderance of the

evidence that he sustained a compensable injury, the balance of the issues in the case are

moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


