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STATEMENT OF THE CASE

On September 17, 2009, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

June 30, 2009, and a Prehearing Order was filed on that same date.  A copy of
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the Prehearing Order was marked as Commission Exhibit “1” and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.

The parties stipulated to the following at the September 17, 2009, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including on or about April 29, 2005, at which

time the claimant sustained a compensable injury to his back.

3) The claimant's average weekly wage was $360.00 per week,

which would entitle the claimant to a compensation rate of

$240.00 per week for temporary total disability and $180.00

per week for permanent partial disability.

4) The administrative law judge Opinion filed July 27, 2006, is

the law of the case; and the subsequent Full Commission's

Opinion dated January 8, 2007, is also the law in the case.

5) The Full Commission Opinion from January 8, 2007, awarded

the claimant additional medical treatment as recommended

by Dr. DeHaan and temporary total disability benefits through

October 22, 2005.

6) In the event the L2-3 level is found compensable, the parties

agree the claimant reached maximum medical improvement

on October 1, 2008.  In the event the L2-3 is found not to be

compensable, the parties agree claimant reached maximum

medical improvement on October 17, 2007.

7) The parties stipulated at the full hearing that should the

Commission find the L2-3 level to be compensable, that
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claimant's total whole body impairment rating for all levels

related to the April 2005 compensable incident would be 10%

to the body as a whole.  (T. p. 14-16, lines 11-25 & 1-7 & 13-

18)

The parties agreed at the full hearing to litigate the following issues:

1) Whether the claimant sustained a compensable injury to his

back at L2-3 on April 29, 2005.

2) Whether the medical treatment the claimant has had following

the Full Commission's decision of January 8, 2007, has been

reasonable, necessary, and related to the compensable

injuries on April 29, 2005, or become necessary as a

compensable consequence.

3) Whether the claimant is entitled to temporary total disability

benefits from on or about October 18, 2007, through

October 1, 2008.

4) Whether the claimant has sustained permanent anatomical

impairment to the extent that he should be awarded

permanent partial disability benefits associated with his

compensable injuries.

5) Whether the claimant is now permanently and totally disabled

or in the alternative entitled to wage loss disability benefits in

excess of the anatomical impairment rating.

6) Attorney's fees.

7) Additional pain management.

8) Second Injury Fund liability.

At the full hearing, the claimant contended, in summary, the following:

1) That he sustained a compensable injury to his back at the L2-

3 level on April 29, 2005.
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2) That all the medical treatment he has received upon returning

to the care of Dr. DeHaan on or about March 20, 2007, and

following the Full Commission's decision of January 8, 2007,

has been reasonable, necessary, and related to his

compensable injuries or is a compensable consequence

thereof to the extent that the respondents should be ordered

to pay for the same.

3) Claimant should be awarded temporary total disability

benefits from on or about October 18, 2007, through

October 1, 2008, when it appears that he did reach maximum

medical improvement.

4) Claimant should be awarded permanent partial disability

benefits associated with the anatomical impairment which

claimant sustained associated with his compensable injuries.

Specifically, Dr. Holladay has assigned the claimant a 10%

anatomical impairment rating associated with the injuries of

April 29, 2005.

5) Claimant contends he is now permanently and totally disabled

or in the alternative entitled to wage loss disability benefits in

excess of the anatomical rating.

6) Whether the claimant is entitled to additional medical

treatment for his compensable injuries.  In this regard,

claimant contends he stil l has pain and symptoms and he is

entitled, at a minimum, to the pain management that he has

been having with Dr. Sayre from Nashville, his current treating

physician.  

7) Further, claimant contends that it would be reasonable and

necessary for the claimant to be evaluated by Dr. DeHaan

again because he has not been permitted since his claim was

controverted.

8) Claimant contended that respondents should be ordered to

pay for any unpaid medical expenses associated with
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claimant's back pain or problems which remain unpaid dating

back to March 13, 2008.

9) Respondents should be ordered to pay attorney's fees as

provided by law.

Respondent No. 1 contended at the full hearing, in summary, the following:

1) Claimant suffered an injury on April 29, 2005, which was

initially controverted by the respondents.

2) Claimant had suffered a previous injury and had undergone

surgery at L3-4.  

3) Claimant underwent diagnostic studies, and Dr. DeHaan

diagnosed the claimant as having a disc at L4-5 that was

herniated.  Dr. DeHaan was asked in his deposition whether

or not the claimant had any symptoms at L2-3, and Dr.

DeHaan stated in his deposition that the claimant did not have

any problems at the L2-3.

4) The Commission found that the claimant sustained a

compensable injury, and based that Opinion on objective

findings at L4-5.

5) Dr. DeHaan referred the claimant to Dr. Saer who ordered a

myelogram and post myelogram CT, which indicated the

claimant had significant compression at L2-3 with a block

appearance.

6) In addition, the MRI indicated that there were changes of the

claimant's MRI at L2-3 and respondents contend that

claimant's problems at L2-3 are not related to his

compensable injury in this matter.

7) In March 2008, the claimant was hospitalized after stepping

out of his truck and his left leg folded on him per the medical

records.  In a letter, Dr. DeHaan indicated that because of this

incident, the claimant now had a full blown disc herniation that
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required surgery.  

8) It is respondents' position that at the time of the initial hearing,

Dr. DeHaan was treating at the L4-5 level and not the L2-3

level.  That the claimant has had a worsening at L2-3 which

is not related to his employment and thus is not compensable.

9) The claimant was evaluated by Dr. Holladay who assigned a

10% anatomical impairment rating for the L2-3 disc

herniation.

10) Dr. Holladay also assigned a 5% rating for the claimant's prior

herniations and surgery.

11) It is respondents' position that if the claimant is entitled to

wage loss, it is the responsibility of the Second Injury Fund in

particular, if the Commission finds there is a compensable

injury at L2-3 the claimant will have an anatomical rating of

10% overall disability due to L2-3 and L4-5.

12) The claimant has a prior impairment or disability of at least

5% per Dr. Holladay and possibly an 8 or 9% pursuant to Dr.

DeHaan.

13) The claimant now has repairs of three different disc spaces,

and his present disability will be caused by all three disc

levels being surgically treated.

14) The Second Injury Fund is contending that the claimant had

no prior disability or impairment, and that claimant in his

hearing transcript testified that he continues to have pain,

stiffness and muscle spasms due to his prior back injury at

the time he suffered his injury in April of 2005.

15) Respondents further contend that claimant may be a viable

candidate for vocational rehabilitation, and respondents have

assigned the case to Heather Taylor at Rehabilitation

Management.
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Respondent No. 2 contended at the full hearing that the last injury standing

alone is the cause of the claimant's disability.

Respondent No. 3 contended at the full hearing that pursuant to A.C.A.

§ 11-9-525(b)(1) that Second Injury Fund liability must be determined prior to

consideration of the Death and Permanent Total Disability Trust Fund liability.

If the Second Injury Fund is found to not have liability and the claimant is found

to be permanently and totally disabled, the Trust Fund stands ready to

commence weekly benefits in compliance with A.C.A. § 11-9-502; therefore, the

Trust Fund has not controverted the claimant's entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable back injury at the L2-3 level

while working for the respondent-employer on or about
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April 29, 2005.

4) The medical treatment that claimant has received for his back

since April 29, 2005, and contained in the record herein, has

been reasonable, necessary, and related to the claimant's

April 29, 2005, compensable injury.  Said medical treatment

is therefore Respondent No. 1's responsibility per

Commission Rule 30.  Further, I find that additional treatment

from Dr. Sayre in the form of pain management claimant has

recently been receiving is reasonable, necessary, and related

to the claimant's compensable injuries and therefore said pain

management shall be continued and paid for by Respondent

No. 1.

5) The claimant has proven by a preponderance of the evidence

that he was totally incapacitated to perform any meaningful

employment services for the period October 8, 2007, through

October 1, 2008, and the claimant has proven by a

preponderance of the evidence that he was within his healing

period during the period between October 18, 2007, and

October 1, 2008.  Therefore, the claimant has proven by a

preponderance of the evidence that he is entitled to

temporary total disability benefits from October 18, 2007,

through October 1, 2008, plus the maximum statutory

attorney's fees.

6) As stipulated, the claimant's permanent partial disability with

regard to his April 29, 2005, compensable injuries is 10% to

the body as a whole.  Said permanent partial disability benefit

were controverted and the claimant is entitled to the full

statutory attorney's fees on said indemnity benefits.

7) The claimant has failed to prove by a preponderance of the

evidence that he is now permanently and totally disabled.

8) The claimant has sustained a 22% permanent partial

disability to his wage earning capacity, in excess of the 10%

permanent anatomical impairment accepted and agreed to by

the parties.
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9) The Second Injury Fund is liable for the 22% permanent

partial wage loss disability benefits awarded herein.

10) Since the Second Injury Fund has controverted the claimant's

claim for permanent partial disability benefits in the form of

wage loss awarded herein, the Second Injury Fund is liable

for the maximum statutory attorney's fees pursuant to A.C.A.

§ 11-9-715(a)(2)(A).

DISCUSSION

Administrative Law Judge Mark White's Opinion filed July 27, 2006, gives

a detailed history of the claimant's back condition as it relates to his employment

from September of 1996 through ALJ White's hearing on March 9, 2006, and said

details will not be repeated in their entirety as they have been incorporated by

reference.  In summary, the claimant sustained a previous low back injury in

September of 1996 which resulted in Dr. DeHaan performing surgery at the L3-4

level.  Following the claimant's 1997 surgery from Dr. DeHaan, he testified that

he returned to work; however, claimant testified he would still suffer from muscle

cramps and spasms in his low back which could only be relieved by rest.

Following his release from the 1997 surgery, the claimant left the

respondent-employer and worked a variety of other jobs, most involving manual

labor.  He returned to the respondent-employer for a brief time, left, and then

returned for a third time in 2000.  Since then, he has worked solely for the

respondent-employer.  On April 29, 2005, the claimant sustained a compensable
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injury to his back while attempting to move a barrel.  He testified he felt a pull in

his back and notified his supervisor.  He finished out the day and the following

day he traveled to Amity to pick up some equipment.  The following Saturday, he

asked to be sent to the company doctor, but he continued working and an

appointment was not scheduled for several more days.  He testified that he was

having pain in his back and down his right leg at this time.  

Ultimately, the claimant saw Dr. John Sayre on May 4, 2005.  A CT scan

performed that day revealed “right lateral recess stenosis at L4-5,” and Dr. Sayre

took him off work and referred him back to Dr. DeHaan.  Dr. DeHaan

recommended physical therapy and medication and directed the claimant to not

work.  A TENS Unit was tried and epidural steroid injections were recommended.

Dr. DeHaan did on July 27, 2005, release the claimant back to light duty work.

The claimant testified that he returned to work for a time, but was unable to

perform light duty work because of his continuing back and right leg pain.  Dr.

DeHaan then took the claimant back off work, but on October 21st, at claimant's

request, Dr. DeHaan again released him to light duty.

Respondent No. 1 initially controverted the alleged April 2005

compensable event, but at the March 9, 2006, hearing the respondents changed

course and stipulated to a compensable back injury.

After a hearing in this matter, Administrative Law Judge Mark White found,
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“The claimant sustained a new injury in April 2005, or at the very least a

compensable aggravation of a preexisting condition, and that the claimant has

not returned to his pre-injury condition.  I further find that the claimant's present

need for treatment is directly attributable to his April 2005 compensable injury.

Therefore, I find that claimant has proven by a preponderance of the evidence

that additional medical treatment as recommended by Dr. DeHaan is reasonably

necessary in connection with his compensable injury.”  (ALJ Opinion filed July 27,

2006, Administrative Law Judge Mark White)

As quoted above, Administrative Law Judge Mark White in his July 27,

2006, Opinion, found that the claimant sustained a compensable back injury but

did not specify a specific level.  Respondents contend that Administrative Law

Judge Mark White in his Opinion merely found the compensable back injury at

the L3-4 level or the L4-5 level, but not at the L2-3 level.  The claimant contends

that he sustained a compensable injury at the L2-3 level as well as other spinal

injuries as a result of the April 2005 event that lead to ALJ W hite finding a

compensable back injury.

Following the March 9, 2006, full hearing, several months of litigation

passed and the claimant testified he was unable to get proper medical treatment

during the period of litigation.  Finally, claimant was able to see Drs. DeHaan and

Saer and it was determined that the claimant had problems at the L2-3 level that
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required surgery.  Respondents controverted the medical treatment at the L2-3

level including the surgery the claimant ultimately had on April 3, 2008.  The

operative report from April 3, 2008, shows that the claimant had an L2-3

discectomy with hemilaminotomy.  (Cl. Ex. 2, p. 54) The parties stipulated that

the claimant reached maximum medical improvement from his L2-3 surgery on

October 1, 2008.  The claimant testified that he continues to receive pain

management treatment due to his alleged compensable injury at the L2-3 level.

Respondents have controverted all benefits associated with the claimant's back

at the L2-3 level.  

ADJUDICATION

The first issue to be addressed is whether the claimant sustained a

compensable injury at the L2-3 level by specific incident in April of 2005.  To

prove the occurrence of a compensable injury as the result of a specific incident

which is identifiable by time and place of occurrence, the claimant must establish

by a preponderance of the evidence: (1) that an injury occurred arising out of and

in the scope of the employment; (2) that the injury caused internal or external

harm to the body which required medical services or resulted in disability or

death; (3) that the injury is established by medical evidence supported by

objective findings, as defined in A.C.A. § 11-9-102(16); and, (4) that the injury

was caused by a specific incident and is identifiable by time and place of
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occurrence.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997).  

In this case, I find the claimant has proven by a preponderance of the

evidence all the elements of compensability outlined above and has therefore

proven by a preponderance of the evidence that he sustained a compensable

back injury at the L2-3 level by specific incident on April 29, 2005.  The parties

agree that claimant sustained a back injury in 1996 which resulted in surgery and

a compensable back injury in 2005 which resulted in surgery.  The respondents

agree other compensable back injuries were incurred by the claimant as a result

of the April 29, 2005, incident; however, respondents cannot agree that the

claimant sustained a compensable injury at the L2-3 level by specific incident on

April 29, 2005.

Following the claimant's 1996 injury, an MRI of the claimant's lumbar spine

was conducted on August 19, 1997.  A copy of the lumbar spine MRI from August

of 1997 was incorporated in the March 9, 2006, hearing record at Joint Exhibit 1,

page 11.  The hearing record and all exhibits from March 9, 2006, were

incorporated by reference at the September 17, 2009, hearing.  The August 19,

1997, MRI stated the following impression: “1. Large HNP anteriorly at the L3-4

level.  This extends across the entire anterior canal but it is perhaps worse on the

right.  2.  Moderate HNP anterior and to the left at the L4-5 level.”  The August
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1997 MRI shows that the claimant had no objective findings at the L2-3 level.

However, following the claimant's admittedly compensable event on April 29,

2005, another MRI was conducted on May 25, 2005, at the Texarkana MRI

Center which stated as follows: “At the L2-3 level, diffuse disc bulge and tiny left

paracentral protrusion are noted which do not result in significant neural foraminal

or central canal stenosis.”  Clearly, something changed at the L2-3 level between

the two MRI's.  The MRI report from May 25, 2009, is found in the March 9, 2006,

hearing record at Joint Exhibit 1, page 44.  

Respondents argue that the disc bulge and protrusion noted at the L2-3

level in the May 25, 2005, MRI were basically insignificant findings.  However, I

find that they are clearly objective medical evidence of an injury at the L2-3 level.

Dr. Edward Saer agrees that the claimant's L2-3 level injury arose out of

and in the course of his employment with the respondents in April of 2005.  In his

August 30, 2007, report found at Claimant's Exhibit 2, page 21, Dr. Saer states,

“His initial injury was in 2005, and his MRI at that time did show a disc herniation

at the L2-L3 level.  This had gotten larger between the time of the 2005 MRI and

the time of the April 2007 MRI.  I think he initially did injure his back at the L2-L3

level.  The L4-5 level has not changed.  Apparently, this is what Dr. DeHaan

thought was the symptom producing level, but I think it was really the L2-L3 all

along.  It also appears that the MRI underestimated the degree of stenosis, as
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noted on his subsequent CT myelogram done June 26, 2007.”

Additionally, Dr. Jeffrey DeHaan in his April 10, 2009, report found at

Claimant's Exhibit 2, page 86, opines that at the very least the claimant's L2-3

disc problem was a compensable consequence of the L4-5 compensable injury

respondents stipulated to at the 2006 full hearing.

Dr. Saer in his January 15, 2008, deposition found at Joint Exhibit 2 to the

September 17, 2009, hearing record opined as to reasons for the increased

herniation at the L2-3 level between 2005 and 2007.  

I mean, the body tries to heal itself, but things can get worse

as well as get better.  So if the symptoms change, you've got

to go back and say, “Okay, when was the MRI taken in

relation to the symptoms?” and if you get the MRI early on,

the disk may not have actually fully herniated.  Sometimes

you'll have a small herniation that becomes a larger herniation

later on.

(T. JE2, p. 23, lines 2-8)

Q And I guess, if this injury at the L2-3 level occurred back in

April '05, once the injury occurred from the accident, then is

this herniation something that left untreated simply got worse

over time?

A Yes, sir.

(T. JE2, p. 33, lines 4-8)

Based on the credible evidence now before the Commission, I find that the

claimant has met all the elements of compensability as outlined above and has
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proven by a preponderance of the evidence that he sustained a compensable

back injury at the L2-3 level by specific incident on April 29, 2005.

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee. Ark. Code Ann. § 11-9-508(a).  What constitutes reasonably

necessary medical treatment is a question of fact.  Ark. Dept. of Correction v.

Holybee, 46 Ark. App. 232, 878 S.W.2d 420 (1994).  The employer takes an

employee as he finds him.  Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72

S.W.3d 560 (2002).  After reviewing all the evidence contained in the record, I

find the claimant has proven by a preponderance of the evidence that all the

medical treatment contained in the record herein related to the claimant's back

at the L2-3 level has been reasonable, necessary, and related to the claimant's

compensable injury of April 29, 2005.  Therefore, Respondent No. 1 is directed

to pay for said medical treatment pursuant to Rule 30, including but not limited

to the surgery that the claimant underwent at the L2-3 level.  Further, I find that

the pain management the claimant has been receiving from his local physician,

Dr. Sayre, to be reasonable, necessary, and related to the claimant's

compensable back injury and therefore the respondents' responsibility.

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period
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in which he suffers a total incapacity to earn wages.  Ark. State Hwy. & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  The healing period

ends when the underlying condition causing the disability has become stable and

nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W .2d 582 (1982).

The claimant was off work at Dr. DeHaan's orders beginning October 18,

2007, per his written statement contained at Claimant's Exhibit 2, page 26.  Dr.

DeHaan did not want the claimant to work until he had the back surgery at the L2-

3 level which the respondents controverted.  The claimant did not get that surgery

until April of 2008 and by agreement of the parties the claimant did not reach

maximum medical improvement and was still within his healing period until

October 1, 2008.  As discussed above, I find that the additional medical treatment

requested by the claimant remained reasonably necessary in connection with his

compensable injury.  Clearly, the claimant was still within his healing period and

unable to work per Dr. DeHaan's orders for the period of temporary total disability

requested between October 18, 2007, through October 1, 2008.  Therefore, I find

the claimant has proven by a preponderance of the evidence that he was entitled

to temporary total disability benefits from October 18, 2007, through October 1,

2008.

Initially, the parties wanted to litigate the issue of permanent partial
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disability benefits in the form of an impairment rating regarding the claimant's

April 29, 2005, injury.  However, at the full hearing the parties stipulated that

should the L2-3 level be found compensable, that the claimant's overall

impairment rating for the April 29, 2005, compensable incident would be 10% to

the body as a whole.  I find that stipulation to be reasonable and hereby accept

the parties stipulated impairment rating as fact.  However, the claimant has also

contended that he is now permanently and totally disabled as a result of his

injuries or in the alternative entitled to wage loss disability benefits.

The claimant contends he is now permanently and totally disabled.

“Permanent total disability” means inability, because of compensable injury or

occupational disease to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(e)(1).  The burden of proof shall be on

the employee to prove inability to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. § 11-9-519(e)(2).  The same factors that are

considered when analyzing wage loss disability claims are usually considered

when analyzing permanent and total disability claims.  See, Ark. Code Ann. § 11-

9-519(c); Cross v. Crawford Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d

886 (1996).  

At the time of the hearing, the claimant was 41 years of age.  The claimant

testified that he had a GED and a high school diploma but no additional training
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or education after high school.  The claimant testified that most of his job duties

in the past has been manual labor.  The claimant testified that he has done light

carpentry work, manufacturing work, railroad work, and his last position with the

respondent-employer.  The claimant's testimony revealed that he really didn't

know what type of work he could now perform until he attempted it.  However, the

claimant could not testify as to any current jobs he thought he could perform.

On March 31, 2009, the claimant underwent a functional capacity

evaluation.  The functional capacity evaluation concluded that Mr. Ewing

completed the testing with unreliable results.  However, the functional capacity

evaluation ultimately rated the claimant to perform “at least sedentary” work.  (Cl.

Ex. 2, pp. 94-95) Dr. Saer in his January 15, 2008, deposition which was

conducted prior to the claimant's L2-3 surgery and prior to the functional capacity

evaluation thought that the claimant at that time could still lift up to 50 pounds.

(JE 2, p. 14, lines 18-25) 

After taking all the evidence into consideration, I find that the claimant has

failed to prove by a preponderance of the evidence that he is now permanently

and totally disabled.  However, while I have found that the claimant  is not

permanently and totally disabled, permanent partial disability benefits in the form

of wage loss must be analyzed.  In considering claims for permanent partial

disability benefits in excess of the employee's permanent physical impairment,
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the Commission may take into account, in addition to the percentage of

permanent physical impairment, such factors as the employee's age, education,

work experience, and other matters reasonably expected to affect his future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  It has been stipulated that

the claimant sustained a 10% whole body impairment rating as a result of the

April 2005 compensable event.

In considering the claimant's age, education, work experience, medical

evidence, motivation, credibility, and post injury income; claimant has proven by

a preponderance of the evidence that he is entitled to 22% wage loss disability

benefits over and above his stipulated 10% whole body impairment.  I find that

the claimant has proven by a preponderance of the evidence that he is entitled

to the additional 22% wage loss disability benefits as they were sustained as a

result of his compensable back injury.  I find that the claimant's compensable

injury was the major cause of his additional 22% wage loss disability.  I further

find that this 22% impairment to the claimant's wage earning capacity is

attributable to the combined effects of his stipulated compensable back injury and

his preexisting back injury from 1996.

A Second Injury Fund liability determination has been requested.  The

Arkansas Supreme Court identified the requirements for Second Injury Fund

liability as follows in Mid-State Const. Co. v. SIF, 295, Ark. 1, 746 S.W.2d 539
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(1988):

It is clear that the liability of the Fund comes into question only after

three hurdles have been overcome.  First, the employee must have

suffered a compensable injury at his present place of employment.

Second, prior to that injury the employee must have had a

permanent partial disability or impairment.  Third, the disability or

impairment must have combined with the recent compensable injury

to produce the current disability status.

In the present case, clearly the claimant sustained a compensable injury

at his last place of employment.  At the March 2006 full hearing, the parties

stipulated that the claimant sustained a compensable back injury on April 29,

2005.  Further, I have herein found that the claimant sustained a compensable

back injury at the L2-3 level that resulted in surgery.  Additionally the parties

stipulated that the claimant sustained a 10% whole body impairment rating as a

result of the April 29, 2005, compensable event. 

Second, prior to the April 29, 2005, compensable injuries, the claimant

previously had an impairment and permanent partial disability as a result of a

1996 injury.  Dr. Holladay in his October 23, 2008, independent medical

evaluation found at Claimant's Exhibit 2, page 74, said that the claimant had a

5% whole person impairment as a result of his work related 1996 injury.  Clearly,

the first two elements of Mid-State are met.  The claimant sustained permanent

impairment as a result of his 2005 compensable injury and had a previous

permanent impairment in the amount of 5% as a result of the 1996 back injury.
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The only question left to be answered is whether the disability or

impairment the claimant had as a result of his 1996 injury combined with the

2005 compensable injury to produce the current disability status.  I find that the

two injuries did combine and therefore produce the current disability status of the

claimant.  The Second Injury Fund contends that the claimant cannot satisfy the

third hurdle arguing that the most recent injury is solely responsible for the

claimant's current disability status.

The record does indicate that the claimant was able to return to his regular

duties after his 1996 impairment.  However, in Second Injury Fund v. Exxon Tiger

Mart, Inc., 70 Ark. App. 101, 15 S.W.3d 345 (2000), the Court determined that

this third hurdle was satisfied under circumstances where the injured worker

continued to work following an injury and surgery and impairment.  The

Commission and Courts have never indicated that a preexisting spinal

impairment and a second spinal injury must both occur at the same level of the

spine in order for the two to combine to produce the current disability status.

See, Pollard v. Meridian Aggregates, Full Workers' Compensation Commission,

Opinion filed December 22, 2004 (F004974).  The claimant credibly testified that

following his 1996 surgery he continued to have back pain and back spasms but

still continued to work.  Further, Dr. Holladay stated that the claimant's 1996 back

injury resulted in a 5% rating and his 2005 compensable injuries resulted in an
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additional 10% rating for a total combined whole body impairment rating of 15%.

I find that all three hurdles outlined in Mid-State have been met.  As such, I find

that the facts in this case establish that the Second Injury Fund not Aero, Inc. has

liability for the claimant's permanent partial disability wage loss benefits at issue

in this claim, plus maximum statutory attorney fees.  

AWARD

Respondents are herein directed and ordered to pay the benefits awarded

per the findings of fact and conclusions of law outlined herein.  Said sums

accrued shall be paid in a lump sum without discount.  Maximum attorney fees

are herein awarded to the claimant's attorney, the Honorable Gregrory Giles,

pursuant to A.C.A. § 11-9-715.  This award shall bear interest at the legal rate

pursuant to A.C.A. § 11-9-809 until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


