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EMPLOYEE CLAIMANT

CMS WIRELESS, LLC,
EMPLOYER RESPONDENT
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OPINION FILED AUGUST 19, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 2,

2009, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on April 21, 2009.  The following

stipulations were submitted by the parties in the Prehearing

Order and are hereby accepted:

1. The employer/employee relationship existed on

May 7, 2008, when the claimant sustained a

compensable injury to his lower back.

2. The claimant’s average weekly wage is

sufficient to entitle him to the maximum

($522/$392) TTD/PPD rates.
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3. Dr. Cathey has released the claimant as having

reached MMI on August 25, 2008, and has assigned a

10% permanent partial impairment.  This rating has

been accepted and is being paid by the respondent

carrier.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. PPD impairment (reserved).

2. Wage loss disability.

3. Future medical (reserved).

4. Attorney’s fees.

Respondent:

1. According to the claimant’s counsel, the claimant

is seeking wage loss disability and vocational

rehabilitation or job placement assistance.

The record consists of the June 2, 2009 hearing

transcript and the exhibits contained therein.  In addition,

I have blue-backed to designate as part of the record

Ms. York’s June 2, 2009 letter, confirming the claimant’s
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1Although the respondents identified vocational
rehabilitation and job placement assistance as hearing
issues, the respondents presented no evidence that the
claimant was offered vocational rehabilitation or job
placement assistance, and the claimant presented no evidence
that he seeks either vocational rehabilitation or job
placement assistance at the respondents’ expense.  The
claimant seeks permanent partial disability for wage loss.

termination as an issue in this case identified before the

hearing by the respondents.1  

DISCUSSION

The claimant, Jimmy Estes, seeks benefits for permanent

partial disability for his admittedly compensable low back

injury in excess of the 10% impairment rating assigned by

Dr. Steven Cathey following laminectomy and discectomy

surgery at the L5-S1 level of the claimant’s lumbar spine. 

The respondents accepted liability for the 10% anatomical

impairment but deny that the claimant has sustained any wage

loss disability because the claimant was released to return

to work with no limitations or restrictions to his

activities.  (Comm. Exh. 1) The respondents also contend

that the claimant was terminated by CMS Wireless for good

cause.  (T48) 

Issue 1: Are The Hand-Written Statements Of CMS Employees
Paul Green And Frank Cabrera, Retrieved From The Records Of
The State Of Arkansas Department Of Workforce Services,
Admissible As Exceptions To Hearsay Either As Public Records
Or Because Of The Author’s Supervisory Status?   
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I note that the Arkansas Supreme Court has previously

explained in St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592

S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes. He concludes that the fact
finders are expected to adhere to basic rules of
fair play, such as recognizing the right of cross
examination and the necessity of having all the
evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, the claimant’s attorney objects to

the admissibility of the respondents offering into evidence

the hand-written statements of the respondents’ employees

contained in the records of the Department of Workforce

Services.  The claimant’s objection is sustained and the

contents of page four page of Respondents’ Exhibit Two will

not be considered in reaching a decision for the following

reasons. 

With regard to the respondents’ contention that the

handwritten statements are admissible because one author was
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a supervisor, I note that the written statements of a CMS

Wireless supervisor would not be hearsay under Ark. R. Evid.

801(d)(2) if offered into evidence against the employer by

the claimant, i.e., by a party opponent. However, I am aware

of no authority suggesting that an employer should have the

opportunity to present into evidence the written statements

of its own supervisors to bolster the employers’ evidence in

a workers’ compensation claim filed against the employer by

an employee.  

Likewise, I find that the written statements should not

be admissible under Ark. R. Evid. 803(8) pursuant to the

public records and reports exception to the hearsay

exclusion.  I find no basis to conclude under Ark. R. Evid.

803 (8)(v) that these written statements previously

presented in an adjudication before the Department of

Workforce Services have any greater degree of

trustworthiness than the hearsay statements would otherwise

have had if they had initially been prepared for the current

adjudication before the Arkansas Workers’ Compensation

Commission.  The respondents presented no evidence that

either Mr. Green or Mr. Cabrera were unavailable to testify

at the hearing held on June 2, 2009, and in the interest of

fair play, the claimant’s attorney was entitled to the same



ESTES - WCC #F805230 6

opportunity to cross-examine Mr. Green and Mr. Cabrera at

the hearing as she had to cross-examine Mr. Shipman.

Issue 2: Was The Claimant’s Termination By CMS Wireless
Grounds Under Arkansas Code Annotated Section 11-9-522(c)(1)
To Bar The Claimant’s Claim For Permanent Partial Disability
In Excess Of His 10% Impairment?     

Arkansas Code Annotated Section 11-9-522 states in part:

(a) A permanent partial disability not scheduled in §
11-9-521 shall be apportioned to the body as a whole,
which shall have a value of four hundred fifty (450)
weeks, and there shall be paid compensation to the
injured employee for the proportionate loss of use of
the body as a whole resulting from the injury.

(b)(1) In considering claims for permanent partial
disability benefits in excess of the employee's
percentage of permanent physical impairment, the
Workers' Compensation Commission may take into account,
in addition to the percentage of permanent physical
impairment, such factors as the employee's age,
education, work experience, and other matters
reasonably expected to affect his or her future earning
capacity.

(2) However, so long as an employee, subsequent to his
or her injury, has returned to work, has obtained other
employment, or has a bona fide and reasonably
obtainable offer to be employed at wages equal to or
greater than his or her average weekly wage at the time
of the accident, he or she shall not be entitled to
permanent partial disability benefits in excess of the
percentage of permanent physical impairment established
by a preponderance of the medical testimony and
evidence.

(c) (1) The employer or his or her workers'
compensation insurance carrier shall have the burden of
proving the employee's employment, or the employee's
receipt of a bona fide offer to be employed, at wages
equal to or greater than his or her average weekly wage
at the time of the accident.
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(2) Included in the stated intent of this section is to
enable an employer to reduce or diminish payments of
benefits for a functional disability, disability in
excess of permanent physical impairment, which, in
fact, no longer exists, or exists because of discharge
for misconduct in connection with the work, or because
the employee left his or her work voluntarily and
without good cause connected with the work.  (Emphasis
mine)

The Arkansas Court of Appeals has previously stated

that the employer has the burden of proving misconduct in

connection with the work. Southern Steel & Wire v. Kahler,

54 Ark. App. 376, 927 S.W.2d 822 (1996).  In addition, the

Court stated:

Misconduct has been defined in Employment Security
Division cases as meaning more than mere inefficiency
or unsatisfactory conduct; it is some act of wanton or
willful disregard for the employer's interest, a
deliberate violation of the employer's rules, or a
disregard of the standard of behavior that the employer
has a right to expect of his employees. Baker v.
Director, 39 Ark. App. 5, 832 S.W.2d 864 (1992). 

The Arkansas Court of Appeals also explained regarding

misconduct in employment security law that:

A person is disqualified from benefits if she is
discharged from her last work for misconduct in
connection with the work. Ark. Code Ann. § 11-10-
514(a)(1) (Supp. 1995). "Misconduct," for purposes
of unemployment compensation, involves: (1)
disregard of the employer's interest, (2)
violation of the employer's rules, (3) disregard
of the standards of behavior which the employer
has a right to expect of his employees, and (4)
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disregard of the employee's duties and obligations
to his employer. George's, Inc. v. Director, 50
Ark. App. 77, 900 S.W.2d 590 (1995). There is an
element of intent associated with a determination
of misconduct. Id. In Willis Johnson Co. v.
Daniels, 269 Ark. 795, 601 S.W.2d 890 (Ark. App.
1980), this Court stated that:

Mere inefficiency, unsatisfactory conduct, failure
of good performance as the result of inability or
incapacity, inadvertencies, ordinary negligence or
good faith errors in judgment or discretion are
not considered misconduct for unemployment
insurance purposes unless it is of such a degree
or recurrence as to manifest culpability, wrongful
intent, evil design, or an intentional or
substantial disregard of an employer's interests
or an employee's duties and obligations. [Citation
omitted.]

Greenberg v. Director, 53 Ark. App. 295, 922 S.W.2d 5

(1996).  In Greenberg, the Court found that a legal

secretary’s failure to mark her employer’s calendar on at

two occasions and her failure to include certain documents

in a letter to an insurance company are inadequate to

support a conclusion that her “conduct was of such a degree

or recurrence as to manifest culpability, wrongful intent,

evil design, or an intentional or substantial disregard of

her employer’s interests or her duties and obligations.”

Similarly, in the present case, I find that the

claimant’s conduct which caused his termination was not of a

degree or recurrence so as to support a finding of
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culpability, wrongful intent, evil design, or intentional or

substantial disregard of CMS Wireless’ interests or the

claimant’s duties and obligations.  Instead, I find based on

the written explanation of Leah Green on behalf of CMS

Wireless that the claimant was discharged for poor or

negligent job performance in the improper installation of 

tower bolts resulting in massive additional costs.  (R. Exh.

2 p. 5)

Moreover, the preponderance of the evidence does

establish that the claimant and co-workers failed to employ

appropriate measuring equipment to insure the proper

placement of the tower bolts.  (T43) However, the evidence

also indicates that this was the first tower installation

for which the claimant was the supervisor; the claimant was

picked by the company to be in charge, and the Eagle Rock

Missouri tower installation was, according to Construction

Manager Dale Shipman, as “tough” as he has ever seen.  (T40-

42) Furthermore, Mr. Shipman testified:

I think he believed that those bolt packs could
all face north, and I think he was doing it with a
compass.  I think he just didn’t realize what he
needed to be doing.     

Mr. Shipman’s testimony persuades me that the claimant

lacked the knowledge and experience necessary to perform the
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task that he was made supervisor to perform.  The evidence

does not establish an element of intent.  Consequently, the

claimant’s discharge was not for misconduct, as the term

“misconduct” has been construed by the Arkansas Courts.

Issue 3:  Has The Claimant Sustained Any Permanent Partial
Disability In Excess Of His 10% Permanent Partial Impairment
Rated To The Whole Body?  

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of
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Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, the claimant was 39 years old at

the time of the hearing.  He graduated high school and
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attended one year of college at Southern Arkansas University

where he studied architecture and construction technology. 

(T7)  

The claimant has previous work experience in carpentry,

construction, welding, and the erection of cellular

telephone towers.  (T8) Erecting telephone towers required

site grading, digging foundation holes, setting electric

lines, erecting the tower itself, fencing and putting in

concrete buildings.  (T9) The claimant ran a backhoe, an

earth saw, Bobcats and dozers.  (T10) The claimant worked at

AWS in Tennessee for approximately one year, then worked for

CMS Wireless from the start of 2008 until he returned from

the Eagle Rock project in May of 2008.  (T8-10) The claimant

was the supervisor on the Eagle Rock project.  (T10)

While working for CMS, the claimant earned an average

of $1250 per week while working 70 hours per week. (T9,36)

It typically takes three an one-half to four weeks to put in

a tower with no complications.  (T40)  

Prior to working for AWS and CMS, the claimant has also 

owned his business for about ten years performing framing,

painting, carpet installation and handyman repairs.  (25)

The claimant has also worked at the old Reynolds plant

cleaning it up for a year to 14 months.  (38)
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According to Dr. Vise’ pre-surgical report from May 13,

2008, the claimant at that time had had low back pain off

and on for two years which had become severe in the last two

weeks.  (R. Exh. 1 p. 3) According to Dr. Cathey’s post-

surgical report from July 22, 1008, all of the pain in the

claimant’s lower back and left leg had essentially resolved

at that time.  (R. Exh. 1 p. 4) The claimant never returned

again to see Dr. Cathey after that visit, and Dr. Cathey

released the claimant without any restrictions beginning on

August 25, 2008.  (R. Exh. 1 p. 4)

The claimant returned to CMS Wireless to resume work on

August 25, 2008, but as discussed above, was terminated that

same day.  (T33) The claimant has not worked since August

25, 2008.  (T15)  The claimant has applied for work and had

two or three offers to work for construction companies at

entry level positions.  However, the claimant did not

consider taking these bottom level jobs.  (T30)  

The claimant received unemployment benefits from

September of 2008 into April of 2009.  (R. Exh. 2) The

claimant was also entitled to 45 weeks of permanent partial

disability benefits pursuant to Arkansas Code Annotated

Section 11-9-522 beginning in August of 2008 for the 10%

anatomical impairment rating accepted by the respondents.
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The claimant testified that he spends his time now

watching his children and assisting his mother who has

terminal COPD.  (T23) 

After considering the claimant’s relatively young age,

his high school education, his work experience in various

types of construction and as a business owner, the nature

and extent of the claimant’s injury, the claimant’s release

after surgery to return to work without restrictions, the

persuasive evidence that the claimant worked with some

degree of pain before his injury but that his pain

essentially resolved after surgery, and all other relevant

factors, I find that the claimant has failed to establish

that he sustained any permanent disability caused by an

impairment to his wage earning capacity in excess of the 10%

anatomical impairment accepted and paid by the respondents.  

The claimant testified to a number of self-imposed

restrictions, including limited lifting, limited walking on

concrete, no more backhoe operation, no more earth saw

operation, no shovels, no wheelbarrows, no riding equipments

involving bumps and bangs, and no laborer positions. (T15,

17, 24) The claimant testified that he still experiences

shooting pain running from his left hip to his toes, and the

claimant testified that he may need more surgery.  (T13-14)  
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However, the claimant’s self-imposed restrictions and

pain complaints are simply not consistent with Dr. Cathey’s

release without restrictions or with Dr. Cathey’s statement

on July 22, 2008, that the claimant’s back and leg pain had

essentially resolved.  (R. Exh. 1 p. 4) There is not the

slightest indication in Dr. Cathey’s report that the

claimant may require additional surgery in the future, and

the claimant has not offered into evidence the reports of

any other physicians subsequent to Dr. Cathey’s evaluation

which might substantiate his current complaints of pain

running from his hips to his toes.

Moreover, the claimant’s medical reports indicate that

the claimant was working with some degree of pain on and off

for two years before his injury, but that his pain

essentially resolved after surgery.  These medical reports,

which I find credible, indicate that the claimant’s back

pain was actually better after his surgery than it was

before his injury.

While I recognize that the claimant has lost

approximately $1250 per week in wages since August 25, 2008,

I find that the claimant’s loss in income beginning on

August 25, 2008, is attributable solely to his termination

by CMS for his actions at the Eagle Rock work site in
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Missouri in May of 2008, and in way related to either his

compensable injury or any restrictions caused by that

injury.  As discussed, Dr. Cathey did not impose any

permanent restrictions at all, and therefore did not impose

any restrictions which would prevent the claimant from

performing the work he did at CMS, the work he did at AWS,

or any other work that he had performed for other employers

in the past or when he owned his own business for ten years. 

Furthermore, I note that, consistent with his lack of any

physical restrictions imposed by Dr. Cathey, the claimant in

fact presented back to work for the respondent on August 25,

2008, only to learn then of his planned termination.    

Because I accord no weight to the claimant’s self-

imposed physical restrictions and the claimant’s pain

complaints, both of which are inconsistent with the last

medical report in the record from Dr. Cathey, the claimant

has failed to establish by a preponderance of the credible

evidence that he sustained any permanent disability in

excess of his 10% permanent physical impairment established

by the medical evidence.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on

May 7, 2008, when the claimant sustained a

compensable injury to his lower back.

2. The claimant’s average weekly wage is sufficient

to entitle him to the maximum ($522/$392) TTD/PPD

rates.

3. Dr. Cathey has released the claimant as having

reached MMI on August 25, 2008, and has assigned a

10% permanent partial impairment.  This rating has

been accepted and is being paid by the respondent

carrier.

4. The claimant has failed to establish by a

preponderance of the evidence that he has

sustained any degree of permanent disability

attributable to loss of wage earning capacity in

excess of the 10% permanent anatomical impairment

accepted and paid by the respondents.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.
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IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


