
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F903060

JAMES H. ERMER (DECEASED), EMPLOYEE CLAIMANT

MOHAWK RUBBER COMPANY, EMPLOYER RESPONDENT
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OPINION FILED NOVEMBER 5, 2009

Matter submitted on the record in lieu of a full hearing before Administrative Law
Judge Elizabeth W. Hogan on November 2, 2009, at Little Rock, Pulaski County,
Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

ISSUES

This claim was submitted on the record in lieu of a hearing to determine the

claimant’s entitlement to payment of medical expenses and attorney’s fees.

At issue is whether or not the claimant sustained a compensable

occupational disease pursuant to Ark. Code Ann. §11-9-602, §11-9-603, and

whether or not this claim is barred by the statute of limitations pursuant to Ark. Code

Ann. §11-9-702(a)(2)(B).  All other issues are reserved.

After review, I find the evidence does not preponderate in favor of the

claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employment relationship in 1979, which is the

last possible date of injurious exposure.  The claimant did not work for the

respondent/employer after 1979.  The claimant was diagnosed with lung cancer

which resulted in the claimant’s death on July 31, 2006.  This first claim for benefits

was filed with the Commission on March 31, 2009.  

The claimant contends he was employed with respondents for the period

1959-1979 and that he ultimately developed lung cancer as a result of asbestos

exposure.  The claimant died as a result of his condition on July 31, 2006.

The respondents contend the claimant did not sustain a compensable injury

and this claim is barred by the statute of limitations.  The respondents also assert

the application of Ark. Code Ann. § 11-9-603(a)(2)(A) which required the claimant

to give written notice of an occupational disease to an employer within ninety (90)

days after the first distinct manifestation thereof.

The following were submitted without objection and comprise the evidence

of record:  A list of stipulations filed by the parties on October 27, 2009.  No medical

records were provided and no proof of asbestosis in the workplace was provided.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The applicable statute of limitations is set out in Ark. Code Ann. §11-9-

702(a)(2)(B) which states:

However, a claim for compensation for disability on account of
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silicosis or asbestosis must be filed with the Commission within one
(1) year after the time of disablement, and the disablement must have
occurred within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.

Since the claimant’s last injurious exposure occurred in 1979, the claim for

benefits should have been filed by 1982 to be viable.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the employment relationship
existed among the parties until 1979, the last date of injurious
exposure.

2. The parties’ stipulations are accepted as fact.

3. This claim is barred by the statute of limitations, Ark. Code
Ann. §11-9-702.

4. The claimant failed to prove he sustained a compensable
occupational disease pursuant to Ark. Code Ann. §11-9-602,
§11-9-603.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                         
ELIZABETH W. HOGAN                                 
Administrative Law Judge                                


