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STATEMENT OF THE CASE

A hearing was conducted August 28, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on June 17, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, issues, as well as their respective

contentions were correctly set out in the Prehearing Order, subject to an additional

stipulation concerning the appropriate compensation rates, as well as some
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modifications of the claimant’s contentions.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed on and before

July 16, 2006; and that respondents had controverted the claim in its entirety.  At

the hearing, the parties stipulated to compensation rates of $211.00 per week for

temporary total disability and $158.00 per week for permanent partial disability.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that she sustained a compensable injury

to her low back as the result of either a specific incident on July 16, 2006, or,

alternatively, as the result of a gradual onset back injury; that respondents should

be held responsible  for reasonably necessary medical treatment, together with

continued reasonably necessary medical treatment; that she was entitled to

temporary total disability from the date of the alleged injury on July 16, 2006, and

continuing  through a date yet to be determined, maintaining that her healing

period had not ended; while requesting a controverted attorney’s fee on any

benefits awarded.  At the hearing, the claimant specifically reserved the issue of

permanent disability, if applicable, pointing out that she had been unable to obtain

an impairment rating from the doctor.
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The respondent contended that the claimant cannot prove that she

sustained an injury arising out of and during the course of her employment with

Wal-Mart Stores, Inc.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the August 28, 2009, hearing containing a joint medical

exhibit consisting of one hundred eighty-two (182) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained a back injury arising out of and during the course of her

employment with Wal-Mart Stores, Inc., as the result of a specific incident

identifiable in time and place of occurrence on July 16, 2006.

4. The claimant has failed to prove, by a preponderance of the evidence, that
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she sustained a gradual onset injury which arose out of and during the

course of her employment with Wal-Mart Stores, Inc.

5. The claimant has failed to establish, by a preponderance of the credible

evidence, that her need for medical treatment and disability after July 16,

2006, is in any way causally related to an injury sustained while working for

the respondent herein. 

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

Further, as will be set out further below, I find that the claimant’s testimony lacks

credibility.  The claim is based solely upon the claimant’s credibility.  There is no

credible evidence to corroborate the claimant’s self-serving testimony.  Even the

patient medical histories provided by the claimant contain inconsistencies and are

self-contradicting.  A claimant’s testimony is never considered uncontroverted.

The testimony of an interested party is always considered to be controverted.

Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental

Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Rachel M. Elliott, is thirty (30) years old.  She has a tenth

grade education.  The claimant denied completing any additional vocational

training.  The claimant’s work experience has consisted of housekeeping, working
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in fast food restaurants, and working at various times, for the employer herein.

The record reflects that the claimant first worked for the respondent in 1999, in the

electronics department for approximately one year.  The claimant returned to work

for Wal-Mart as a stocker in 2004.  The record reflects that the claimant took at

least two (2) extended leaves in 2004, the first to visit her mother in Montana, and

a second time due to the death of her brother.  Upon her return to work, the

claimant continued working as a stocker at the East Highland Wal-Mart in

Jonesboro, Arkansas, where the claimant was working at the time of her alleged

injury.  The claimant’s duties consisted primarily of pulling pallets of merchandise

and stocking shelves.  The claimant maintained that her back began hurting on

July 16, 2006, while pulling some Fab laundry detergent.  The claimant continued

working the balance of her shift.  She did not report either any physical problems

or an injury to any associates of Wal-Mart.  The claimant stated that her back felt

sore, like a pulled muscle so she decided to wait a couple of days to see if it would

get better.  The record reflects that the claimant did not seek any medical

treatment for four (4) days.  She stated that on the fourth day, she rolled off the

bed and had to go to the emergency room.  On direct-examination, the claimant

stated that she called her employer after two (2) days and reported that her back

was not getting any better while admitting that she did not report a work-related

injury.  However, when questioned by this examiner, the claimant stated that when
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she called in after two (2) scheduled days off, she requested an additional two (2)

days off, while reporting a family emergency rather than any problems with her

back.  The claimant first reported an alleged injury after going to the emergency

room on July 20, 2006, and was told to come in and fill out a report of injury at

which point the employer sent her to the company doctor, Dr. Michael Lack.

(Tr.16, 46-47)

As previously pointed out, I found that the claimant’s testimony lacked

credibility.  The claimant’s testimony was self-contradicting.  The claimant denied

having any back problems before starting to work for Wal-Mart.  She then

admitted receiving prior medical treatment for back problems which she

maintained were the result of pulled muscles related to working for Wal-Mart in

2004.  The claimant further testified that she did not experience any pain in any

of her lower extremities before July 16, 2006, which  was  inconsistent with the

medical evidence.  Initially, on direct-examination, the claimant denied being

involved in any motor vehicle accidents or accidents of any kind whatsoever prior

to July 16, 2006, but on further questioning, on direct-examination, she admitted

being involved in a motor vehicle accident on or about 2005.  

On cross-examination, the claimant acknowledged that when she went to

work for Wal-Mart, she was instructed to report any work-related accidents

immediately.  Again, the claimant had a number of opportunities to report her
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alleged injury and failed to do so.  On further cross-examination, it was pointed out

that the claimant did not earn any wages from February 3, 2006, until on or about

April 31, 2006.  However, the claimant was unable to recall the reason for her

absence from work for this extended period of time.  (Tr.29)

As previously pointed out, on direct-examination, the claimant denied any

leg pain before July 16, 2006.  On cross-examination, the claimant acknowledged

that at least on two (2) other occasions, she went to St. Bernard’s Hospital

complaining of back problems which were not turned in as workers’ compensation

claims, more specifically, on November 26, 2004, and February 8, 2005.  On

further cross-examination, she first admitted reporting that on November 26, 2004,

she experienced pain going down her left leg like an electric shock while denying

report of pain shooting down her right leg on February 8, 2005.  The claimant then

retracted her first admission while maintaining that any statements in the medical

records  reflecting  lower  extremity  pain  were  mistakes.  Finally, on cross-

examination, the claimant stated that Dr. Rebecca Osborne’s report reflecting

chronic low back pain since July, 2005, was also an error.  (Tr.31-32, 35)

When questioned on re-direct examination, why she did not timely report

an work-related injury, the claimant stated she was afraid she would lose her job.

However, the record reflects that respondents did not terminate the claimant’s

employment after she reported a work-related injury, but, rather, provided prompt
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medical by the company physician, Dr. Lack.  After further investigation, and a

review of the medical evidence, respondents controverted the claim in its entirety.

MEDICAL EVIDENCE

A  review  of  the  medical  evidence  reflects  that  the  claimant

experienced significant  back  problems  which  pre-dated  the  alleged  July  16,

2006,  injury.  The  claimant  was  examined  and  treated  at  St.  Bernard’s

Hospital  on November  26,  2004.   The  patient  history  reflected  low  back  pain

following lifting  heavy  pieces  of  furniture,  as  well  as  occasional  radiating

pain  down  the left leg like electric shocks.  (Jt. Ex. A, p.2)

Similar to the emergency room visit on July 20, 2006, when the claimant

was unable to get out of bed, requiring emergency treatment, the prior medical

record reflects that on February 8, 2005, the claimant experienced right low back

pain which started after sleeping.  Although the patient history reflects that the

claimant related her problems to moving a piece of heavy furniture one month

earlier, she specifically denied any recent trauma, exertion or injuries while

reporting that the pain would occasionally shoot down her right leg.  The claimant

also reported numbing and tingling in the right leg.  (Jt. Ex. A, p.7)

On July 22, 2005, the claimant was again treated at St. Bernard’s Medical

Center with right side pain.  A CT scan revealed a central bulging disc at L5-S1.

(Jt. Ex. A, pp.11-12)
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Next, the claimant was examined and treated in the emergency room of St.

Bernard’s Medical Center on July 20, 2006.  Interestingly, the patient history is

somewhat different than the claimant’s testimony on direct-examination that she

first experienced back pain while stocking Fab detergent.  Rather, the claimant

reported experiencing mild pain while pushing carts which the claimant maintained

was an activity she did not normally perform and that the pain  grew  progressively

worse.   The  pain  was  described  as  dull,  throbbing, and non-radiating.  The

claimant was prescribed medications and released with restrictions and to avoid

work for three (3) days.  (Jt. Ex. A, pp.15, 18)

Rather than conduct an exhaustive analysis of the claimant’s course of

medical treatment, the record reflects that the claimant was next examined and

treated by the company doctor, Dr. Michael Lack, on July 21, 2006.  Dr. Lack

related the claimant’s problems to her work by history only.  On August 3, 2006,

the claimant underwent a CT of the lumbar spine.  Interestingly, while there were

some objective findings on the CT, the report reflects that the same findings are

seen on a previous CT of July 23, 2005.  (Jt. Ex. A, p.43)

The claimant was next followed by Dr. Rebecca Osborne, her family

physician.  Dr. Osborne eventually referred the claimant for a neurosurgical

evaluation.  The claimant was next examined by Dr. Stephen J. Eichert, D.O. with

Mid-South Neurosurgery, Inc., on October 19, 2006.  Interestingly, on October 19,
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the claimant’s history was more consistent with her testimony on direct-

examination.  Nevertheless, Dr. Eichert noted that the CAT scan performed on

8/03/06 revealed minor degenerative changes while indicating that he disagreed

with the radiologist’s interpretation.  (Jt. Ex. A, p.62)

On December 5, 2006, the claimant was referred by Dr. Osborne to Dr. K.

Dewayne Eubanks, a neurosurgeon with SPINE Arkansas, P.A., in Jonesboro,

Arkansas.  Dr. Eubanks, likewise, disagreed with the radiologist’s interpretation

of a central disc herniation and recommended an MRI.  Apparently, the MRI

revealed the central disc herniation.  Based upon the diagnostic studies, Dr.

Eubanks recommended surgery on January 30, 2007.  Surgery was performed

by Dr. Eubanks on February 7, 2007.  In a report dated June 21, 2007, Dr.

Eubanks addressed the claimant’s question concerning whether her physical

problems and need for surgery were related to an employment-related injury.  Dr.

Eubanks’ June 21, 2007, report is set out, in part, below:

She had some questions about this being related to Work Comp.  There is no
particular event that she recalls.  She supposedly had a CT scan of her pelvis
sometime previously that supposedly showed a “disc bulge.”  I have told her that
I think that it is not possible to predict with any accuracy whether or not this had
anything to do with a work place injury since there was no specific event and this
problem is so common that her work place activities may or may not have had
anything to do with it and she could have had this exact same problem without

every working a day in her life.  (Jt. Ex. A, p.80)(Emphasis supplied)

ADJUDICATION
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It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952);

Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The

burden of proof claimant must meet is preponderance of the evidence.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law,

it was the duty of the Commission to draw every legitimate inference in favor of

the claimant and to give claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence regarding whether

or not claimant has met the burden of proof be weighed impartially, without giving

the benefit of the doubt to either party.  Arkansas Code Annotated §11-9-

704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989);

Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

In a workers’ compensation case, the claimant has the burden of proving,

by a preponderance of the evidence, that her claim is compensable, i.e., that her

injury was the result of an accident that arose in the course of her employment

and that it grew out of, or resulted from the employment.  Ringier American v.

Combs, 41 Ark. App. 47, 849 S.W.2d 1 (1993); Carman v. Haworth, Inc., 74 Ark.

App. 55, 455 S.W.3d 408 (2001.  Further, the claimant must prove a causal

connection between the work-related accident and the later disabling injury.  Bates
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v. Frost Logging Company, 38 Ark. App. 36, 827 S.W.2d 664 (1992).  The

claimant must sown a causal relationship exists between her condition and her

employment.  Harris Cattle Company v. Parker, 256 Ark. 166, 506 S.W.2d 118

(1974).

In the instant claim, the claimant has failed to establish, by a preponderance

of the evidence, that a work-related accident ever occurred.  The record reflects

that the claimant reported similar chronic, physical problems and symptoms as

early as 2004, that she reported when seeking treatment at the emergency room

on September 20, 2006.  The claimant knew the company policy for promptly

reporting work-related injuries.  She did not report any work-related incident on

July 16, 2006.  The claimant did not report any physical complaints to any co-

workers or supervisors at any time contemporaneous with the alleged injury.

Further, the claimant continued working her entire shift without complaint.  The

claimant was scheduled off work on July 17 and 18.  Although the claimant was

scheduled to work on July 19, 2006, she notified her employer that she needed

to be off work because  of  family  problems,  again,  without  any  complaints  of

an  alleged work-related injury two (2) days previous.  On July 20, 2006, the

claimant experienced physical problems when she was unable to get out of bed,

prompting an emergency room visit.  As previously pointed out, the medical

evidence is replete with inconsistencies and contradictions.  Finally, the only
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medical opinion addressing compensability was issued by the claimant’s treating

surgeon, Dr. Dewayne Eubanks, who opined that the claimant’s physical problems

and need for surgery were unrelated to her employment.  Admittedly, medical

evidence is not ordinarily required to prove causation.  See, Wal-Mart v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but, if a medical opinion is

offered on causation, the opinion  must  be  stated  within  a  reasonable  degree

of medical certainty.  Crudup  v.  Regal  Ware,  Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).

The inconsistencies noted above impair the claimant’s credibility.  Again,

the claim turns almost entirely upon the claimant’s testimony.  The claimant has

failed to offer any credible evidence to corroborate her claim.  

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained  an  injury arising out of and during the course of her employment

with Wal-Mart Stores, Inc.  Accordingly, the within claim is hereby, respectfully

denied and dismissed.

IT IS SO ORDERED.

                                                                     
DAVID GREENBAUM                                  
Chief Administrative Law Judge                   


