
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F709397

DUSTIN DONAHOO CLAIMANT

USA TRUCK, INC.                                  NO. 1 RESPONDENT
SELF INSURED

SECOND INJURY FUND                               NO. 2 RESPONDENT

OPINION FILED NOVEMBER 18, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by R. THEODOR STRICKER, Attorney, Jonesboro,
Arkansas.

Respondents No. 1 represented by SCOTT ZUERKER, Attorney, Fort
Smith, Arkansas.

Respondent No. 2 represented by DAVID SIMMONS, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On August 20, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 11, 2008, and a pre-hearing order was filed

on December 11, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant’s weekly compensation rate’s are $345 for

temporary total disability and $259 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s heart attack.

2. Temporary total disability from September 2, 2007, to a

date to be determined.

3. Related medical.

4. Attorney’s fees.

5. Shipper’s defense.

Claimant’s contentions are:

“Claimant contends that on September 1, 2007
while in the employee of USA Truck, Inc. he
was scheduled to do a pickup at the customer’s
location on Steele St. in Denver, Colorado.
When he arrived at the pickup site the
customer did not provide assistance in
unloading 860 tires off the truck.  At the
altitude and the strenuous task in unloading
the truck the Claimant began to experience
heart problems.  He never-the-less attempted
to complete the delivery and then was forced
to go to a hospital where he was diagnosed as
having a severe heart attack.  As a result the
Claimant contends that he is entitled to the
following: The Claimant contends that he is
entitled to TTD.  The Claimant contends he is
entitled to PPD.  The Claimant contends he is
entitled to PTD.  The Claimant contends that
he is entitled to additional medical care.
The Claimant contends he is entitled to
attorney’s fees.  The claimant contends that
he is entitled to wage loss benefits.”

Respondents No. 1's contentions are:

“Respondent contends that Claimant did not
sustain a compensable injury as that term is
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defined by Act 796; See response under
subsection a.”

Respondent No. 2's contentions are:

“The Claimant and Respondent No. 1 have yet to
answer and respond to Respondent No. 2's
Interrogatories and Requests for Admission.
This failure makes it impossible for
Respondent No. 2 to state its contentions at
this time.”

The claimant and respondent submitted a joint exhibit in this

matter.  Pages 182 and 183 of the exhibit are that of a two page

hospital discharge record from Saint Francis Hospital in Tulsa,

Oklahoma.  Upon review of that document, I determined several words

to be illegible because they were cut off by a copy machine.

Therefore, I have Blue Booked a copy of that document to my opinion

that was originally submitted by the claimant in the pre-hearing

process.  This same document was legible and I considered its

content in this opinion.

The claimant in this matter is a forty-nine-year-old male who

was employed by the respondents as an over the road truck driver.

It is the claimant’s contention that he suffered a myocardial

infarction while unloading 850 tires for the respondent in Denver,

Colorado.

The central issue in this matter is whether the claimant

suffered a compensable myocardial infarction.  It is the claimant’s

burden to prove his allegation compensable.  To consider the

claimant’s burden we must first understand the circumstances and

time line surrounding the claimant’s allegations.
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The claimant has a history of heart difficulties.  In 2005 he

had two stints placed in his heart due to blocked arteries.  The

claimant also has a history of smoking, obesity, and diabetes.

These conditions existed both before and after the incident the

claimant alleges.

Now we will examine the time line of events in this matter.

During the hearing the claimant seemed uncertain about dates that

events transpired.  So we must consider his testimony along with

medical records to determine when the events occurred that he

alleges.

On page 13 of the hearing transcript the claimant stated, “I

got loaded out on the 29th, drove to Oklahoma City, spent the night

because I’d run out of hours, drove out on the 28th or the 29th. I

drove up spent the night outside of Denver.”  For clarity it should

be noted that the claimant is referring to August 28th or 29th of

2007.  The claimant further testified that on the day after he

drove out that he unloaded 850 tires in Denver, Colorado, at

Premier Tire.

On page 35 of the transcript, I asked the claimant, “...what

was the date that you testified that you unloaded the 850 tires in

Denver, Colorado?”  The claimant responded, “Should have been the

29th of August.”  I am satisfied after reviewing the testimony that

the claimant left with his load on August 28, which is a Tuesday

and unloaded tires in Denver, Colorado, on August 28th which was a

Wednesday.
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The claimant testified that he had never had to unload the

truck before while employed by the respondent.  However, on this

load the worker at Premier Tire said that they would not unload the

tires.  After a conversation with his dispatcher, he determined

that he would have to unload the tires himself.  The claimant

testified that he understood that he would be compensated at the

rate of $15.00 per hour for unloading the tires.

It was the claimant’s testimony that he arrived at Premier

Tire before 8:00 in the morning.  As I have previously stated, I

find this to be on the August 29, 2009.  During the hearing the

claimant gave the following testimony about the events that

occurred during his unloading of the tires as follows on page 17 of

the hearing transcript: 

“Well, started unloading 850 tires.  I was
about 150 tires into it - 200 tires into it
and I started having trouble breathing.  I
started having my muscles were aching and
burning.  My chest was hurting.  I was getting
nauseated.  My temperature was fluctuating up
and down.  So I crawled out of the back of the
truck and told the guys I have to take a
break.  So I got a drink of water and sat down
in front of the fan and rested for a few
minutes.  And then I proceeded to go back and
unload some more tire, okay.  So I unloaded
some more tires.  I was still having the same
problems, the same conditions.  I was hurting.
I was burning.  And everyone there knew it.  I
told them, I said, I can’t breath, I’m having
trouble breathing, I’m lightheaded, I’m
nauseated, my muscles are burning and I was
shaking.  I was trembling.”

The claimant testified that it took him three hours to unload

the tires.  The claimant testified that he then called his

dispatcher and told him about his problems unloading the tires.
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The claimant was scheduled to pick up a new load at 11:00 a.m.;

however, he was not able to do so because of the physical

restraints previously described.  The claimant then went a short

distance in his truck and slept from 11:30 a.m. to 2:30 p.m. as

described in his hearing testimony on page 19 of the transcript. 

After he slept for the three hours the claimant testified “my

muscles were still hurting, but I wasn’t shaking.  I wasn’t having

muscle control problems I was having before.  And my temperature

kind of leveled out, I wasn’t having the spiky temperature and the

cold sweats as bad as I was having before.”

His load to be picked up at 11:00 a.m. was rescheduled for

3:00 p.m., and the claimant picked up that load at the newly

scheduled time.  He then drove for “roughly four hours” as he

testified on page 21 of the hearing transcript.  He then spent the

night at a rest stop.  This stop lasted at least ten hours as the

claimant stated on page 21 of the hearing transcript.

The claimant also testified that prior to leaving Denver,

Colorado, he went to a clinic and spoke to a doctor about his

difficulties.  When asked if the doctor offered any treatment, the

claimant testified as follows on page 23 of the hearing transcript:

“He told me the best thing for me - he advised me that he could

give me oxygen, which would help the situation, but it was not

going to be a fix for the situation until I got back out of the

altitude that I was in.”  This is the point that the claimant left

Denver and drove for a period of time prior to his ten hour rest.

However, on page 23 of the transcript he claims to have driven for
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two and one half hours before the rest, but on page 21 of the

transcript he claims the time to be roughly four hours.  This

demonstrates one of the many inconsistent statements the claimant

made at the hearing.

The claimant then testified that after his ten hour rest he

“yeah, I felt okay to drive.  Like I said, I was still - I wasn’t

as short of breath.  I had rested that night.  I drunk plenty of

fluids and I was still having muscle - still having muscle burns.

But as far as I had to drive, I didn’t haven o trouble.”  This

testimony is found on page 4 of the hearing transcript.

The claimant then testified that this leg of his trip was a

full thirteen-hour drive to Henrietta, Oklahoma.  He went to

Henrietta because his brother resided there.  The claimant

testified that it was his intension to have a nice super at his

brothers home and rest there.  The claimant’s brother is a nurse;

however, he is currently disabled, but after the claimant discussed

the events described above, his brother wanted to check his blood

pressure and temperature.

On page 26 of the hearing transcript, the claimant was asked

by his counsel, “When he did that what did he do?”  The claimant

responded, “Well, he got concerned.  And he - I started profusely

sweating.  I started having chest pains that went down my arm,

which I hadn’t had before but I had chest pain, but those were

radiation down my - down my left arm and across my back.  And I

called my dispatcher.  And I told him, I said I think I’m having a
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heart attack.  And he told me, he said, well you need to go to the

emergency room and get it checked out.”

The claimant then went to the emergency room at a hospital two

blocks from where his truck was parked.  However, according to his

testimony he was turned away because the hospital did not have room

to treat him.  The claimant then went to the emergency room in

Okmulgee, Oklahoma.  He stated that he was stabilized there and he

had a cardio enzyme test and blood test.

The claimant then testified that he was life flighted the next

morning at 10:00 to Saint Francis Hospital in Tulsa, Oklahoma.

Upon my review of the claimant’s testimony and admission records,

I find that he arrived at his brothers home in Henrietta, Oklahoma,

sometime on Friday, August 31, 2007.  He arrived at the hospital in

Okmulgee, Oklahoma, either very late in the night of August 31,

2007,or in the early morning hours of Saturday, September 1, 2007.

The claimant was then life flighted to Saint Francis Hospital in

Tulsa, Oklahoma, on September 2, 2007.

The claimant stated on page 28 of the transcript that he

remained at the Saint Francis Hospital for “eleven or twelve days.”

However, a medical record from Saint Francis Hospital on page 86 of

Joint Exhibit 1 states that the claimant was admitted on Sunday,

September 2, 2007.  The discharge summary from that hospital states

that the claimant was discharged on September 6, 2007, which is

only four days not eleven or twelve days that the claimant alleged.

Again the claimant’s story about time and place is contrary to

records at best.
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In the present case, the central issue is whether or not the

claimant has suffered a compensable injury to his heart.  It is the

claimant’s burden to prove this injury.  To do this, the claimant

must prove whether the work-related incident, here the unloading of

tires on August 29, 2007, was the major cause of the physical harm

and whether the exertion of the work the claimant was performing at

the time of his myocardial infarction was “extraordinary” and/or

“unusual” in comparison to his usual work in the regular course of

his employment for the respondent.

In order to establish compensability for a heart injury, the

claimant must show that the work-related accident is the major

caused of the heart injury.  Ark. Code Ann. §11-9-114(a) provides,

in part, that:

“A myocardial infarction causing injury,
illness, or death is a compensable injury only
if, in relation to their factors contributing
to the physical harm, an accident is the major
cause of the physical harm.  Major cause is
defined as “more than fifty percent (50%) of
the cause” A.C.A. §11-9-102(14)(A).”

A finding of major cause shall be established by a preponderance of

the evidence. Ark. Code Ann. §11-9-102(14)(B).

I find that the claimant in this matter has failed to meet his

burden for several reasons.  First the claimant has not produced

any expert medical testimony that describes his tire unloading

incident as a cause of the myocardial infarction he suffered, much

less the major cause.  The tire unloading incident as a major cause

is called into more question upon review of the claimant’s

testimony and his medical history.  The claimant is over weight,
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smokes, has diabetes, and has had previous artery blockage that was

treated with stints.  The claimant has also had a previous heart

attack.

On page 36 of the transcript, I asked the claimant, “About how

many hours had passed form the time you finished unloading these

tires until the time where you started profusely seating and having

the pain down your arm and the pain across your chest at your

brothers?”  The claimant replied, “Probably 14 hours.”

On review of the claimant’s testimony I again find his

testimony inconsistent.  It appears that it was more than 24 hours

from the unloading of the tires until his brother checked the

claimant at his home.  My review of the medical records and the

claimant’s own testimony puts the time period of unloading the

tires and his trip to the hospital at least 31 hours later.  This

is in direct conflict with the claimant’s testimony on page 36 of

the hearing transcript of about a 14-hour time period.

After review of the medical records, it is clear that the

claimant did have a heart attack.  The claimant was performing an

extraordinary or unusual task on August 29, 2007, when he unloaded

the tires.  However, he must prove that the unloading of the tires

was the major cause of his current difficulties.

First, the time between the claimant’s heart attack and the

tire unloading is far too distant.  It was at least 24 hours

between the unloading of tires and his severe onset of difficulties

at his brother’s home.  The second incident at the claimant’s

brother’s home is where I believe he actually had a heart attack.
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Medical opinion from the claimant supports that the claimant

did not have the attack on August 29, 2007, but instead on August

31, 2007,or September 1, 2007.  The discharge summary of the

claimant stated, “...that the patient’s obstruction of his right

coronary was either most likely through the night of Friday night

and on Saturday.”  These dates would have been on the 31st of August

or September 1, 2007.

The claimant is unable to prove that a temporal relationship

existed between the date of the tire unloading and the claimant’s

heart attack.  The actual heart attack is much too remote to prove

the tire moving was the major cause of the claimant’s current

condition.

The claimant also has a history of heart problems, is over

weight, smokes, and has diabetes.  These conditions are much more

likely to be the major cause of the claimant’s current difficulties

rather than the tire unloading incident.

The claimant also testified that he saw a doctor in Denver

about his symptoms.  The claimant’s own testimony is evidence that

the doctor he saw did not believe that the claimant’s tire incident

caused his problems.  In that when the claimant presented to the

doctor in Denver with the symptoms he had described, the doctor

appeared to believe he suffered from altitude sickness.

The claimant has failed to meet his burden.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 11, 2008, and contained in

a pre-hearing order filed December 11, 2008, are hereby accepted as

fact.

2. The claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable work

related injury.

3. The claimant has failed to prove by a preponderance of the

evidence his entitlement to benefits in this matter.

4. The respondents’ Shipper’s defense argument is moot in this

matter.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


