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Boone County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. James Sprott, Attorney at Law, Harrison, Arkansas.

STATEMENT OF THE CASE

On April 21, 2009, the above-captioned claim was heard in Harrison, Arkansas.  A

prehearing conference took place on February 2, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With two additional stipulations reached at the hearing, they are the following six, which

I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about July 12 2002, and

at all relevant times.

3. Claimant sustained a compensable injury to his left leg on July 12, 2002.

4. Claimant received an eight percent (8%) impairment rating to his whole

person.

5. Claimant earned an average weekly wage sufficient to entitle him to a

temporary total disability rate of $376.00 and a permanent partial disability

rate of $282.00.

6. Respondents have controverted all benefits that are based upon Claimant’s

alleged depression.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant withdrew the issue concerning the constitutionality of the Arkansas Workers’

Compensation Act.  With the resolution of the issue concerning Claimant’s average weekly

wage, the following issues were litigated:

1. Whether Claimant is entitled to reasonable and necessary medical care,

including pain management by Dr. James Hawk.

2. Whether Claimant’s sustained a compensable injury in the form of

depression under Ark. Code Ann. § 11-9-113.

Claimant reserved all issues pertaining to permanency.
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Contentions

With an additional one posited by Respondents, the respective contentions of the

parties now read:

Claimant:

1. The Claimant contends that he is entitled to the pain management which he

is receiving from Dr. James Hawk as it solely stems from the compensable

injury he sustained to his left leg on July 12, 2002.

2. Claimant contends that the depression which he is suffering stems solely as

a result of his compensable injury of July 12, 2002.  The Claimant has not

been able to work and cannot support his family nor participate in the

activities he enjoyed prior to his injury to his left leg.

3. Claimant contends that his average weekly wage was $646.95, which

entitles him to the maximum compensation rate of $425.00.

Respondents:

1. Including affirmative defenses, the Respondents contend that they have paid

all reasonable and medical bills related to the Claimant’s injury.  The

Respondents will also contend that any depression suffered by the Claimant

is not compensable.

2. Respondents will accept Dr. James Hawk as a pain management specialist

and agree that Claimant is entitled to reasonable and necessary medical

treatment by Dr. Hawk, including all medications prescribed by him other

than anti-depressants.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because consideration of Claimant’s Proffered Exhibits 3 and 5 will help to

“best ascertain the rights of the parties” under Ark. Code Ann. § 11-9-

705(a)(1) (Repl. 2002), they are hereby admitted into evidence and will be

given due weight.

4. Because admission of the testimony of Lois Dodson as to Dr. James Hawk’s

proposed prescription of a new medication will not help to “best ascertain the

rights of the parties” under Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002), it

will not be admitted into evidence.

5. Claimant has proven by a preponderance of the evidence that he sustained

a compensable mental injury/condition in the form of “Cognitive Dysfunction,

Non-psychotic, Secondary to General Medical Conditions(s),” under Ark.

Code Ann. § 11-9-113 (Repl. 2002).
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6. Claimant has proven by a preponderance of the evidence that the treatment

he received post-injury, as reflected in Claimant’s Exhibit 1, is reasonable

and necessary, and that he is entitled to future pain management by Dr.

James Hawk, including the use of Duragesic patches.  However, neither the

prescription of Clonazepam by Dr. Hawk nor the visits to Ozark Counseling

Services were proven to be reasonable and necessary.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibits 3 and 5

During the hearing, Respondents objected to Claimant’s Proffered Exhibit 3, the

deposition of Dr. James Hawk, on the grounds that the only issue before the Commission

was whether Claimant’s alleged depression is compensable, and Dr. Hawk was not

qualified to opine on the issue because he is not a licensed psychiatrist or psychologist.

First, Respondents are incorrect because an issue concerning Claimant’s entitlement to

reasonable and necessary medical treatment was also litigated at the hearing.  Second,

Dr. Hawk’s testimony bears on Claimant’s alleged injuries.  The governing authority here

is Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002):

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules of
evidence or by technical or statutory rules of procedure, except as provided by this
chapter, but may make such investigation or inquiry, or conduct the hearing, in a
manner that will best ascertain the rights of the parties.

Because admission of the deposition testimony will help to “best ascertain the rights of the

parties,” it and the exhibits thereto will be admitted into evidence and be given due weight.
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Respondents made similar arguments in seeking to exclude Claimant’s Proffered

Exhibit 5, consisting of certain records from Dr. Hawk.  Because the arguments are

similarly unavailing here, this exhibit will likewise be admitted into evidence and be given

due weight.

Testimony Concerning Proposed Medication

Claimant, over Respondents’ objection on grounds of hearsay, sought to elicit from

Lois Dodson testimony that Dr. Hawk proposed to prescribe a new form of medication to

Claimant.  Dodson did admit that there was no prescription.  This testimony is inadmissible

because it will not help to “best ascertain the rights of the parties” under Ark. Code Ann.

§ 11-9-705(a)(1) (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, his wife Lois Dodson, and his daughter

Amanda Gilbert.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of three index pages and 165 pages thereafter; Claimant’s

Exhibit 2, a copy of the Arkansas Psychology Board license card of Dr. Vann Smith,

consisting of one page; Claimant’s Exhibit 3, the transcript of the deposition of Dr. James

Hawk (plus exhibits) taken March 17, 2009, consisting of 206 pages; Claimant’s Exhibit 4,

the transcript of the deposition of Dr. Paul Shurnas (plus exhibits) taken February 24,

2006, consisting of 69 pages; Claimant’s Exhibit 5 additional medical records of Claimant,
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consisting of six pages; Respondents’ Exhibit 1, a letter from Respondents’ counsel to

Claimant’s counsel dated February 9, 2009, plus attachments, consisting of seven pages;

and Respondents’ Exhibit 2, a letter from Respondents’ counsel to Claimant’s counsel

dated February 26, 2009, consisting of one page.

Testimony-Hearing

Lois Dodson.  Claimant’s wife testified that as a result of his leg injury on July 12,

2002, “I’ve watched him sit and cry at different times.  He’s very unstable as far as little

things that never bothered him before now are, just really eat at him . . . I mean, he’s just

not the same person.”  She stated that he has trouble sleeping, and has become moody,

impatient, and short-tempered.  He is unable to perform household chores, but walks for

up to 20 minutes using crutches.  Ms. Dodson stated that Claimant’s left leg causes him

pain, and that in turn has led to the above problems.

Dr. Hawk is prescribing Claimant Clonazepam, an anti-depressant.  She testified

that the drug is helping calm Claimant, and that the pain medications, Vicodin and

Morphine, alleviate what they can.  Claimant is satisfied with Hawk’s care.  Dodson

testified that Respondents are not paying for any of these medications, but have

reimbursed him for some prescriptions.  Later she testified that the reimbursements were

not for medication.  Dr. Shurnas prescribed Claimant Ultracet and Vicodin, and he was

faithful to take the medications.  But from when he stopped seeing Shurnas in 2004 until

2008, when he started seeing Dr. Chu for Vicodin, he had no prescription pain medication

because they could not afford it.  Dodson stated that Claimant did not do well during this

period.
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Randall Dodson.  Claimant testified while in a seated position with his left leg

propped on a chair in front of him.  He is 51 years old and completed the ninth grade.

After working for Respondent Pace for approximately eight years, he was injured when a

hydraulic door closed on him and trapped his leg between two pieces of steel, causing

injuries including a broken leg.  His family has had to go deeply into debt to pay for his

medications.  He stated that the anti-depressants help when he takes them as directed,

and that he is seeking to have his prescriptions paid for, along with treatment of his

depression.  Because of his painful condition, which he rates as seven to eight out of ten,

he is unable to wear a sock or shoe on his left foot.  He is able to use a riding lawnmower,

but the vibration causes him to be bedridden for two days after he uses it.

Amanda Gilbert.  Gilbert, Claimant’s daughter, testified that she has lived with him

for the past seven years and has observed his suffering.  He is unable to play with his

grandchildren.  While he used to go camping and hiking, he no longer engages in any

activities.  Because of his condition, he has to be fed and requires help with bathroom

hygiene.

Testimony-Deposition

Dr. James Hawk.  As stated above, Hawk was deposed on March 17, 2009, and his

deposition has been admitted over Respondents’ objection as Claimant’s Exhibit 3.  Hawk

testified that among other credentials, he has a certification in pain management.

Claimant first saw him on August 22, 2007.  At that time, Claimant did not want his left

ankle and leg touched.  The area was clammy, often typical of patients with Reflexive

Sympathetic Dystrophy (“RSD”), and the skin was rubbery, without much hair and no
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sweat.  Hawk has diagnosed him as having Chronic Regional Pain Syndrome Type II.  Dr.

Hawk stated that Type II involves nerve injury.  Branson Neurology and Pain Center has

confirmed Hawk’s diagnosis of RSD.  Claimant has degenerative joint disease in his left

ankle, which Dr. Hawk testified was due to the trauma caused by the falling door.  He

proposed a pain treatment regimen for Claimant consisting of a wellness program,

medications, and follow-up visits.  Claimant’s prognosis is “fair,” with the possibility of his

being able to perform sedentary work provided that his pain and mental state are brought

under control.  Hawk was of the opinion that pain management for Claimant is reasonable

and necessary.  He has been improving under Hawk’s care.  Claimant cannot obtain pain

medication without seeing him, and Hawk is also needed to monitor his left lower extremity

for wounds because the neurons in that area are lacking for that purpose.  This need for

continued treatment will be permanent.

Dr. Hawk stated that he is not a psychologist or a psychologist.  He nonetheless

testified that he has observed Claimant to be in melancholia or a depressed mood for over

six months.  When he first saw Hawk he presented as hostile.  However, Claimant

appeared happy after the last two visited.  It was his opinion within a reasonable degree

of medical certainty (under questioning from Respondents) that Claimant is suffering from

a mental injury caused by the physical injury he sustained at Pace.  He further opined that

Claimant is not malingering.

Dr. Paul Shurnas.  Dr. Shurnas was deposed on February 24, 2006, and the

transcript thereof was admitted as Claimant’s Exhibit 4.  He testified that he is a board-

certified orthopedic surgeon.  Shurnas saw Claimant for continued pain in the left ankle
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after a severe open pilon fracture or a fracture of the end of the tibia.  The injury had been

an open one, meaning that the skin had been comprised and the fracture extended

through the skin.  He stated that the fracture probably ruptured or tore a nerve in the leg.

In addition, the plate affixed surgically to his ankle by Dr. Ledbetter was bothering him as

well.  Two screws near the ankle were impinging.  The torn saphenous nerve created a

neuroma, a ball of scar tissue that causes both pain and numbness.  Dr. Shurnas testified

that to take care of the neuroma, he had to “bury the nerve ending in the bone.”  This

procedure took place on February 23, 2004.  Studies have shown that this procedure

relieves 85 to 90 percent of the pain.  As part of the surgery, the plate was removed as

well.  Thereafter, he began to improve and underwent physical therapy.

At the time, Dr. Shurnas felt that there was a 50 percent likelihood that within five

to ten years Claimant would “require a fusion or cleaning out of whatever join space he has

left, taking out the cartilage and screwing the joint together to alleviate pain.”  Claimant

underwent Synvisc injections in the ankle.  Dr. Shurnas assessed him as having a 28

percent impairment to the left foot.  Claimant continued to present with pain, but his bone

scan was normal and the doctor could not account for the pain.  Shurnas surmised it could

be branches of the saphenous nerve that were not buried in the bone or “phantom nerve

pain,” such as that experienced by amputees.  While “phantom nerve pain” usually

subsides in a year to a few years, in a few individuals the pain persists.  He stated that the

Schwann cells that are around each nerve fiber of peripheral nerves were probably

compromised by the traumatic injury caused by the door.  The saphenous vein and the

circulation in Claimant’s  foot could be affected as well.
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At the time he last saw Claimant, Dr. Shurnas did not feel there was anything else

he could do orthopedically for him.  He testified that it was his belief that it is reasonable

and necessary for Claimant to continue to see either a pain specialist or a neurologist from

time to time for treatment related to his original leg/ankle/foot injury.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibits 1, 3 and 4 reflect his treatment since the July 12, 2002 door incident

at Respondent Pace.  That day, he sustained fractures of the distal left tibia and fibula with

significant deformity and essentially total loss of apposition of fracture fragments.  The tibia

nearly poked through the skin.  He underwent surgery for installation of two six-hole semi-

tubular plates and screws.  Claimant suffered some skin necrosis and had to undergo

debridement.  He went through physical therapy.  At one point, he was given use of a

TENS unit.

He saw Dr. Shurnas beginning February 11, 2004, whose observations and

treatment were along the lines outlined in his deposition supra.

On June 21, 2004, Claimant underwent a functional capacity evaluation.  He gave

a reliable effort, and demonstrated the ability to work at the Medium category of work.

Claimant reported to the evaluator that his pain improved 40 percent after being operated

on by Dr. Shurnas.  

Claimant saw Dr. Ruth Thomas at UAMS on November 29, 2006.  He complained

of continuing severe pain.  Her report reads in pertinent part:

There is not a specific site such as the saphenous nerve that can be blamed
for his extremely [sic] hypersensitivity.  There is no specific neuroma that can
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be resected.  His complaints are commonly seen with severe crush injuries
as they involve a large area of skin, subcutaneous tissue and underlying
bone.  There are no orthopedic options to correct his problem.

My recommendation is pain management and a complete evaluation by a
pain management team.  I have suggested that Neurontin be initiated.  I
have started him on 100 mg three times a day.  I have requested
consultation with UAMS Pain Management Team.  They will determine if a
procedure might help Mr. Dodson with his pain.  They can make
recommendations on chronic pain management to be carried out by his
primary care physician in Harrison.

If his pain cannot be controlled, below-the-knee amputation is the only other
viable option.

Claimant saw Dr. Thomas a second time on January 23, 2006.  She again brought up the

option of amputation, but Claimant resisted that idea, stating that he wanted to try pain

management first.  She opined that short of amputation, pain management was “the only

legitimate option.”  Thomas in her report stated that Dr. Kent Cooper had evaluated

Claimant for pain management, and asserted:

I agree wholeheartedly with the diagnosis established by Dr. Cooper that this
patient has chronic pain due to trauma and reflex sympathetic dystrophy.  Dr.
Cooper has suggested a trial of long acting narcotics such as Duragesic
provided in the patch.  I agree with this approach.

Claimant’s treatment with Drs. Hawk and Cooper was along the lines discussed above in,

respectively, Hawk’s deposition and Thomas’ notes discussed above.

Claimant was evaluated by a licensed psychological examiner named Connie

Venhaus at Ozark Counseling Services.  He was given the following diagnoses:

Axis I:  Panic Disorder Without Agoraphobia (300.01)
Axis I:  Dysthmorphic Disorder (300.04)
Axis II:  Deferred (799.9)
Axis III: Complaints of Chronic Pain, Crushed Leg
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Thereafter, Dr. Vann Smith, a licensed psychologist, evaluated Claimant on July 15, 2008.

He diagnosed him as having:

Axis I:  Cognitive Dysfunction, Non-psychotic, Secondary to General Medical
Conditions(s) (294.9)

Axis II: None
Axis III: Hypertension; Chronic Pain Disorder

Dr. Smith was of the opinion that “chronic, non-psychogenic orthopedic/neuropathic post-

traumatic pain is the central etiology of patient’s [symptoms].”  He strongly recommended

continued pain management, and recommended follow-up with a qualified rehabilitation

neuropsychologist and/or a behavioral neurologist.

The records reflect that Claimant has paid out-of-pocket for numerous pain

medications, along with Clonazepam–which Dr. Hawk has prescribed.
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Records-Nonmedical

As Claimant’s Exhibit 2 reflects, Dr. Smith is a licensed psychologist in the State of

Arkansas.  Respondents’ Exhibits 1 and 2 are letters from Respondents’ counsel

concerning, inter alia, their acceptance of pain management treatment by Dr. Hawk and

controversion of charges by Ozark Counseling Services.

ADJUDICATION

A. Compensability of Mental Injury/Condition

Claimant has contended that he sustained a compensable injury in the form of

depression.  Respondents deny that Claimant has such a compensable injury.  Arkansas

Code Annotated § 11-9-113(a) (Repl. 2002) provides:

(a)(1) A mental injury or illness is not a compensable injury unless it is
caused by physical injury to the employee’s body, and shall not be
considered an injury arising out of and in the course of employment or
compensable unless it is demonstrated by a preponderance of the evidence;
provided, however, that this physical injury limitation shall not apply to any
victim of a crime of violence.

(2) No mental injury or illness under this section shall be compensable
unless it is also diagnosed by a licensed psychiatrist or psychologist and
unless the diagnostic of the condition meets the criteria established in the
most current issue of the Diagnostic and Statistical Manual of Mental
Disorders.

As the evidence above shows, Dr. Vann Smith, a licensed psychologist, has diagnosed

Claimant as having “Cognitive Dysfunction, Non-psychotic, Secondary to General Medical

Conditions(s)” under Axis I.  Pursuant to § 11-9-113(a)(2), this diagnosis must meet the

criteria in the DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, FOURTH

EDITION (hereinafter “DSM-IV”), which is the most current issue of that manual.  In review

of the diagnostic code 294.9, (at pages 179-85 of the DSM-IV), the one assigned by Dr.
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Smith, against his report and the balance of the medical evidence, I find that the criteria

of the diagnosis has been met.  I note that Smith assigned an Axis III diagnosis of Chronic

Pain Disorder, which conforms to the Axis I finding.  Moreover, I find, as did Smith, that the

Axis I diagnosis is causally related to Claimant’s compensable lower extremity injuries that

occurred on July 12, 2002.  See Amlease, Inc. v. Kuligowski, 59 Ark.  App. 261, 957

S.W.2d 715 (1997).  Claimant has thus proven by a preponderance of the evidence that

the above-described condition/injury is a compensable one.

B. Additional Medical Treatment

Claimant contends that he is entitled to reasonable and necessary treatment, to

include pain management treatment by Dr. Hawk.  Respondents have contended that they

are willing to cover Dr. Hawk’s treatment except for the prescription of anti-depressants.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated
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Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

The evidence before me clearly shows that Claimant is in need of pain management

treatment.  It has been recommended by, inter alia, Drs. Hawk, Shurnas and Thomas.  As

a result of Claimant’s July 12, 2002 crush injury to his left leg, he sustained damage to the

nerves of his leg in the form of a neuroma.  He underwent a reasonable and necessary

procedure to implant the saphenous nerve in the bone.  While this helped, he continues

to suffer from pain related to nerve damage because, as Dr. Thomas stated, crush injuries

of the severity experienced by Claimant cause damage to the subcutaneous tissues.  In

fact, the condition that Claimant is enduring is of such a nature that Thomas frankly stated

that the only realistic alternative to pain management is amputation of the affected limb.

Claimant, understandably, wishes to pursue pain management first.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  Based upon my review of the evidence, I credit the testimony of Drs. Hawk and

Shurnas and the opinion of Dr. Thomas.  Thomas also agreed with Dr. Cooper’s proposal

to utilize a trial of long acting narcotics such as a Duragesic patch.  “Medical treatments

which are required so as to stabilize or maintain an injured worker are the responsibility

of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983). Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  I

hereby find that Claimant has proven that the pain management set forth in Claimant’s
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Exhibit 1, as well as future treatments, including use of the Duragesic patch, by Dr. Hawk

is reasonable and necessary.

That, however, leaves the subjects of anti-depressants and his visits to Ozark

Counseling Services.  With respect to the former, Claimant and his spouse credibly

testified at the hearing that the Clonazepam Dr. Hawk has prescribed is helping Claimant.

Mrs. Dodson stated that it helps to calm him.  Hawk’s medicals show that he is providing

the drug for help with “anxiety.”  This is not part of his diagnosis by Dr. Smith under the

DSM-IV.  While Dr. Hawk testified that based upon his clinical experience he believes

Claimant to be depressed, the fact remains that he is apparently not a licensed psychiatrist

or psychologist for purposes of § 11-9-113(a)(2).  While I understand and appreciate the

testimony that this drug has helped Claimant with his anxiety, there is no evidence before

me that the drug is being used either for pain management or the treatment of his

compensable mental injury/condition.  Therefore, I cannot find that Claimant has proven

that the prescription to be reasonable and necessary.

As for his visits to Ozark Counseling Services, I note from the records that he

received diagnostic assessments there after he had already been diagnosed by Dr. Smith.

Moreover, that diagnosis was not assigned by a person qualified to do so under § 11-9-

113(a)(2).  As for his visits there prior to his seeing Dr. Smith, from my review of the

records I cannot find that they were reasonable and necessary for the treatment of his

compensable mental injury/condition discussed above.

CONCLUSION
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I hereby find that Claimant is entitled to relief on his claim in accordance with the

findings of fact and conclusions of law set forth above.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


