
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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ERIC DILL, EMPLOYEE CLAIMANT

GREEN DENTAL LABORATORIES, INC.,
EMPLOYER           RESPONDENT
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OPINION FILED SEPTEMBER 21, 2009

Hearing before Administrative Law Judge O. Milton Fine II on June 30, 2009, in Little Rock,
Pulaski County, Arkansas.

Claimant represented by Mr. Philip Wilson, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Gene Williams, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 30, 2009, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on April 13, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The Claimant sustained a compensable injury to his low back on January 30,

2008.

3. Claimant’s average weekly wage of $437.00 entitled him to a temporary total

disability rate of $291.00 and a permanent partial disability rate of $218.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The contentions of the parties are as follows:

Claimant:

1. The Claimant contends he sustained a compensable injury and saw multiple

physicians, which were paid for up to recently by the Respondents.  The

Claimant has had a follow-up and suggested surgery by Dr. Mason, which

has been denied.  The claimant is in the healing period and is entitled to

temporary disability benefits from the date last paid to a date yet to be

determined as well as medical care and treatment.  These issues have been

controverted and the appropriate attorney’s fees should attach.

Respondents:

1. Claimant is not entitled to additional benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment in the form of surgery recommended by Dr.

Zachary Mason.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  Other the prehearing order discussed

above, the only other exhibit admitted into evidence in this case was Claimant’s Exhibit 1,

a compilation of his medical records, consisting of one index page and 18 numbered pages

thereafter.



Dill - Claim No. F806803 5

Testimony

Eric Dill.  Claimant testified that he is 26 years old and a high school graduate.  As

the parties stipulated, he injured his back while working for Respondent Green Dental

Laboratories, Inc. (hereinafter “Green”) on January 30, 2008.  On his own, he first saw Dr.

Kent Krug, a chiropractor.  Thereafter, Claimant went to Dr. Zachary Mason, who has been

his primary physician ever since.  At a certain point, Mason gave him a five percent (5%)

impairment rating, which Respondents have paid.  However, Claimant returned to Dr.

Mason in November because he was still hurting.  Dr. Mason has suggested surgery.  He

testified that his back condition has worsened.  Respondents have not agreed to pay for

the surgery.

Claimant has only held one job since his injury–operating a roller.  He stated that

he was only able to do the job for two weeks.  He denied having a serious back injury prior

to the one at issue.  Claimant did not believe he could return to his former position at

Green due to the sitting and standing requirements.  He suffers from some low back pain

that radiates into his right leg.  Activity aggravates the pain.  Claimant spends most of each

day on the couch.

Under questioning from Respondents, Claimant stated that his injury occurred on

a Wednesday as he was emptying trash into a dumpster at Green.  He was able to finish

work that day, and complete work the next day as well.  The third day, Friday, he worked

until mid-day, when his back “locked up.”  He reported the injury.  Claimant saw the

chiropractor that day at the suggestion of a co-worker.  Krug did not give him an off-work
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slip.  Claimant did not return to work the following Monday, nor did he call in.  The next

day, he was terminated for failing to call in.

After Claimant ended up going to Dr. Mason, he was released on April 1, 2008

without a surgical recommendation at that time.  Mason gave him a restriction of no

repetitive bending, stooping, or lifting in excess of 50 pounds.  He did not return to Mason

until October 31, 2008.  In that interim, he did not work or see other doctors.  He admitted

that the statement in his records that he had tried to go back to work since April is not true.

Claimant did not go back to work until March or April 2009, when he operated the roller for

two weeks at a construction site.

Claimant admitted that he is currently under probation for an April 2003 arson

conviction.

When questioned by me, Claimant testified that his job at Respondent Green had

no minimum lifting requirements.  The heaviest lifting occurred at the end of the day, when

the trash bin had to be emptied.  Claimant estimated that the bins, which held excess

“stone” used to make dentures, weighed up to 100 pounds.  He hurt his back as he was

emptying the bins into the dumpster.  Three to four were emptied that day with the help of

a co-worker.

Claimant stated that prior to working for Respondent Green, he drove a roller

machine as part of a road-building operation.  This is the job he went back to for a two-

week period after his injury.  It paid better than the job at Green.  He testified that the

sitting on the equipment bothered his back, and he was unable to do the job any longer

after his back was hurt.  Claimant also worked previously as a worker on a supply boat to
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oil rigs.  The job included mopping and tying off the ropes to the rig once the boat docked.

This job did not pay as well as the one at Green.

With regard to the restrictions Dr. Mason gave him in April 2008, Claimant testified

that except for the emptying of trash bins, his job at Respondent Green fell within the

restrictions.  Except for the roller job, Claimant has not applied anywhere since leaving

Green.  He has no specialized training of any type.

When questioned further by his counsel, Claimant stated that it was his

understanding when Dr. Mason released him in April 2008 that he was to return if his

condition did not improve.  Mason early on stated that he might need the very surgical

procedure that he ultimately recommended.

Records

The records of Claimant that were introduced at the hearing and are part of

Claimant’s Exhibit 1 reflect the following:

Claimant on February 1, 2008 filled out a questionnaire in which he represented

that he injured his lower back at 12:30 p.m. on January 30, 2008 at Green “while unloading

trash bends [sic].”  He sought treatment on February 1 from Dr. Krug.  Claimant told him

that he strained his lower back two days before.  He did not present with any

radiculopathy.  He returned to Krug on February 6, 2008 and told him that his low back

pain had lessened for awhile following the first treatment.  On this date he presented with

mid and low back pain.  He returned the next day, February 7, and reported that his

symptoms were slowly improving.  However, on February 8 Dr. Krug referred Claimant for

a lumbar MRI.  He stated that Claimant was progressing more slowly than expected.
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The February 11, 2008 MRI showed straightening of the lumbar spine, along with

Schmorl’s nodes along the superior and inferior endplate of L2, L3 and L4.  In addition to

multilevel degenerative disc changes, a diffuse disc bulge was seen at L4-5 and L5-S1

with mild bilateral narrowing of the anterior inferior aspect of the L4-5 neural foramina.

Krug saw him on February 11, 2008 and noted that the MRI showed multiple

Schmorl’s nodes, with severe problems at L3-4 and mild ones at L4-5.  On February 13,

2008, Dr. Krug noted the MRI results and referred Claimant to Dr. Mason.  He saw

Claimant one last time on February 15, 2008 and noted that he was progressing as

expected.

Dr. Mason saw Claimant on March 28, 2008.  He had only the MRI report, which he

stated was basically a normal study and suggested no obvious herniations.  Claimant that

day rated his pain as 8/10, which he stated is mid-lumbar in origin and spreads down into

the bilateral hips and into the legs with spasms.  Claimant returned to Dr. Mason on April

1, 2008.  The doctor reviewed the MRI, which he said reflected “a small disc bulge at L4-5,

some slight facet arthropathy, resulting in lateral recess stenosis, and smaller canal

diameter.”  He instructed Claimant to try conservative management.  In addition, he told

him that it was okay for him to work, “but he should avoid repetitive bending, stooping,

lifting anything over 50 lbs.”  Mason added that if Claimant fails to improve, he may need

bilateral decompressive foraminotomies.  He released Claimant with a five percent (5%)

whole-body rating.

Claimant returned to Dr. Mason on October 31, 2008 and stated that he has

continued to have problems with his back.  Mason stated that before surgery is considered,
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a follow-up MRI should be performed to see if any significant changes have occurred in

the interim.  The November 18, 2008 MRI showed mild facet arthropathy and annular

bulging without canal stenosis or foraminal narrowing at L2-3; bilateral facet and

ligamentous hypertrophy and annular bulge at L3-4, which combines to result in minimal

inferior foraminal narrowing bilaterally; a diffuse disc bulge at L4-5 that combines with

bilateral facet and ligamentous hypertrophy to cause mild to moderate canal stenosis, with

mild bilateral foraminal narrowing; and bilateral mild facet arthropathy without stenosis or

foraminal narrowing at L5-S1.  Dr. Mason reviewed the MRI and saw Claimant again on

November 18, 2008.  On that date, Mason wrote the following:

I have reviewed the MRI scan.  This shows him to have a bulging disc at L4-
5, which may have a subligamental herniation at this level.  He also has
facet overgrowth at this level.  In combination the two problems create
stenotic changes at L4-5, and particularly in the lateral recesses.

He has had continued pain despite conservative management.  He is now
to the point where he is unable to work.  I have reviewed the findings of the
current MRI with the patient and his mother.  The stenosis seems to have
worsened and he has not responded to conservative treatment.  I think that
he will have to proceed with surgical intervention before he obtains any
significant improvement.  I have gone over the surgical procedure with him,
which would be a bilateral foraminotomy, discectomy and stabilization of the
lumbar spine.  He currently has some issues with his Workers’
Compensation carrier and we will want to have these all settled before
proceeding with surgical intervention.  He is to contact us later to make the
appropriate arrangements for surgery after this has been done.

ADJUDICATION

A. Additional Medical Treatment

Claimant contends that he is entitled to the surgical procedure recommended by Dr.

Mason.  Respondents contend that they are not responsible for the surgery.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In order to prevail on this issue, Claimant must prove by a preponderance of the

evidence that the proposed treatment is reasonable and necessary.  See Ark. Code Ann.

§ 11-9-705(a)(3) (Repl. 2002).  This standard means the evidence having greater weight

or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The parties stipulated, and I accept, that Claimant on January 30, 2008 suffered a

compensable low back injury.  The February 11, 2008 MRI reflected, inter alia, a

straightening of the lumbar spine.  This is an objective finding.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  However, the balance of the MRI

findings appear to be degenerative in nature.  This is also the case with respect to the

November 18, 2008 MRI.  While Dr. Mason wrote that Claimant “may” have a

subligamental herniation at L4-5, I cannot credit such a speculation.  Dr. Mason did not tie

the surgery to the alleged incident on January 30, 2008.  He based the need for surgery

on the worsening of the stenosis.  But the stenosis, based on the MRIs, appears to be

degenerative in origin.  The Commission is authorized to accept or reject a medical opinion

and is authorized to determine its medical soundness and probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett,

67 Ark. App. 332, 999 S.W.2d 692 (1999).  After review of the evidence before me, I

cannot causally link the proposed surgery to the compensable injury without resorting to

speculation and conjecture, which I am forbidden to do.  Speculation and conjecture

cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791,

796, 575 S.W.2d 155 (1979).  Hence, Claimant has not met his burden of establishing the

surgery to be reasonable and necessary to treat his compensable injury.
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B. Temporary Total Disability

Claimant has contended that he is entitled to temporary total disability benefits.

Claimant’s compensable injury to his back is unscheduled.  See Ark. Code Ann. § 11-9-

521.  An employee who suffers a compensable unscheduled injury is entitled to temporary

total disability compensation for that period within the healing period in which he has

suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and nothing further in the way of

treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).

The evidence shows that Claimant has never been taken off work in connection with

his compensable injury.  The statement by Dr. Mason on November 18, 2008 that Claimant

“is now to the point where he is unable to work” is apparently not an opinion by the doctor,

but his reporting of a representation Claimant made to him.  Regardless, as shown above,

Claimant’s problems at that point no longer related to his compensable injury.

When Mason initially released him from treatment on April 1, 2008, he gave

Claimant restrictions of no repetitive bending, stooping, or lifting in excess of 50 pounds.

Claimant testified that his job at Green would have met those restrictions except for the

carrying out of trash.  But I note that he described the trash barrels as weighing up to 100

pounds, and that he partnered with a co-worker in carrying them.  Hence, nothing about

his job at Green, from which he was terminated shortly after the injury, would have

contravened the restrictions.  Likewise, none of the other jobs he testified that he held in
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the past would have exceeded the restrictions.  Claimant testified that he drove a roller for

a two-week period after leaving Green, but was unable to continue due to the sitting

requirement.  However, Mason imposed no such requirement.  Claimant admitted that he

sought no other work after leaving Green.  In short, he has not shown that he suffered a

total incapacity to earn wages.  Thus, regardless of when and if he has reached the end

of his healing period, he has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

C. Attorney’s Fee

Because Claimant has not proven his entitlement to any indemnity benefits, his

attorney is not entitled to a controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


