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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 14,

2009, in Springdale, Arkansas. A pre-hearing order was entered in

this case on May 19, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Immediately prior to

the commencement of the hearing, there were modifications made in

the sixth stipulation to reflect that although the respondents have

actually paid 24 weeks of permanent partial disability benefits, it

is only accepting liability for a 2 percent permanent partial

impairment or 9 weeks of permanent partial disability benefits.  A

copy of this pre-hearing order with that amendment noted thereon

was made Commission’s Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On June 23, 2008,  the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation benefits are $456.00

for total disability and $342.00 for permanent partial

disability.

3. The claimant sustained a compensable injury to his low

back or lumbar spine on June 23, 2008.

4. There is no dispute over medical expenses, except for

services in the form of injections by Dr. Cannon.

5. There is no dispute over temporary total disability

benefits accruing through December 11, 2008.

6. The respondents have paid permanent partial disability

benefits for a period of 24 weeks commencing December 12,

2008, but are only accepting liability for a 2 percent

permanent physical impairment to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to the injections recommended

by Dr. Cannon.

2. The claimant’s entitlement to additional temporary total

disability on and after December 12, 2008 through a date

yet to be determined.

3. The extent of permanent physical impairment.
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In regard to these issues, the claimant contends:
  
“The claimant contends that he is entitled to
temporary total disability benefits from
December 11, 2008 to a date yet to be
determined, and the assigned 11 percent
impairment rating is premature as he remains
in his healing period.”  
 

In regard to these issues, respondents contend:

1. The respondents contend that all
appropriate benefits have been paid to date.
In particular, the respondents previously
accepted the claimant’s low back injury as
compensable, and paid the claimant temporary
total disability benefits through the date he
reached maximum medical improvement in
December 11, 2008. As Dr. Blankenship
previously indicated the claimant was released
at full duty, with ongoing physical therapy.
The respondents contend that the claimant has
not re-entered his healing period for
temporary total disability benefits purposes.

2. The respondents contend that they are
currently paying the claimant’s 11 percent
permanent partial disability rating, and that
they are seeking clarification on the
impairment rating based upon the claimant’s
prior non work related surgery by Dr.
Routsong.

3. The respondents contend that all reasonably
necessary medical expenses have been paid to
date. Specifically, the respondents are still
authorizing the claimant’s physical therapy,
with the claimant undergoing the physical
therapy at this point. Furthermore, the
respondents contend that as the pain
management or injections recommended by Dr.
Blankenship have been denied in
precertification, the respondents are not able
to override the request for that treatment at
this point.

4. The respondents would reserve their right
to state their position concerning any claim
for wage loss at a later date, if or when wage
loss issues arise.
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5. The respondents contend that they would be
entitled to an offset for any group health
carrier and/or disability carrier payments, as
well as any unemployment benefits paid to the
claimant should any have been paid.

The respondents now contend that “the claimant
only has a 2 percent permanent partial
disability rating for the current claim, as
Dr. Blankenship has clarified the issues on
their ratings. Therefore the respondents will
be claiming a credit for any overpayments on
the PPD against any possible future indemnity
benefits, should any additional benefits be
awarded.  Based upon the claimant’s pre-
existing impairment of 9 percent and the
claimant only having a 2 percent rating in the
current claim, it will be our position that
the claimant clearly sustained a temporary
aggravation of his pre-existing back
condition, and no further benefits are
warranted in regard to our particular claim
based upon benefits previously provided, as
well as ‘major cause’ issues.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES, IN THE FORM BY DR. CANNON

The first issue to be addressed concerns the claimant’s

entitlement to additional medical services in the form of facet

injections and/or epidural steroid injections to the claimant’s

lumbar spine by Dr. David Cannon.  The burden rests upon the

claimant to prove that these medical services represent “reasonably

necessary medical services” for his admittedly compensable lumbar

injury. In order to meet this burden, the claimant must show that

the disputed medical services are necessitated by or connected with

the compensable injury. He must further show that these medical

services are reasonable, in light of the potential benefit these

services might provide in restoring the claimant to as near his
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preinjury state, as the permanent character of his injury will

allow.

It is apparent, from the medical evidence presented, that Dr.

David Cannon is of the opinion that these injections would have a

reasonable expectation of alleviating or reducing the pain and

muscle spasms that the claimant is experiencing in his lumbar

spine.  This pain and muscle spasms are in an area surrounding the

incision site of the corrective lumbar surgery that was performed

by Dr. James Blankenship.  This surgery was necessitated by the

compensable injury. Dr. Cannon is an anesthesiologist and a chronic

pain management specialist with particular expertise in the area of

medicine associated with the treatment of difficulties, such as the

claimant was experiencing. His expert medical opinion on the

reasonableness or potential benefit of these services is certainly

entitled to substantial weight and credit. 

The medical evidence shows that the claimant was referred to

Dr. Cannon by Dr. James Blankenship.  Dr. Blankenship is the

claimant’s treating physician for the admittedly compensable lumbar

injury.  I would also note that Dr. Blankenship was apparently

selected by the respondents to be the claimant’s primary treating

physician for the compensable injury. It is obvious from his

reports and records that it is Dr. Blankenship’s expert medical

opinion that the claimant’s lumbar difficulties, after his initial

release to return to work on December 11, 2008, remains related to

or connected with the claimant’s compensable lumbar injury, and the

corrective surgery it required.  It is further apparent from the
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records and reports of Dr. Blankenship that it is also his expert

medical opinion that a referral for an evaluation and treatment by

Dr. Cannon was medically appropriate and reasonably necessary to

reduce or alleviate these lumbar complaints. It is also apparent

from the reports of Dr. Blankenship that his recommendation of the

evaluation and services by Dr. Cannon was not only based upon the

claimant’s subjective complaints, but also on his observation of

objective findings such as severe paraspinal tightness, obvious

muscle ridging and spasm, and muscular swelling. Dr. Blankenship is

a highly competent neurosurgeon with extensive expertise in the

area of medicine associated with the treatment of spinal injuries

and conditions. His opinions are entitled to significant weight and

credit.

I would note that the record contains no expert medical

evidence that is contradictory to the opinions expressed by Dr.

Cannon and Dr. Blankenship, in regard to either the cause or the

reasonableness of the disputed medical services by Dr. Cannon. The

evidence presented also fails to identify any other equally

probable or likely cause of the claimant’s continuing lumbar

difficulties, which have necessitated the disputed medical services

by Dr. Cannon.  The opinions of Dr. Cannon and Dr. Blankenship are

clearly stated within a reasonable degree of medical certainty and

are controlling on this issue.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that the medical services provided and
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recommended to him for his lumbar difficulties by Dr. David Cannon

represent reasonably necessary medical services for his compensable

lumbar injury. Specifically, he has proven that these medical

services were necessitated by or connected with the compensable

lumbar injury and have a reasonable expectation of accomplishing

their intended beneficial purpose of reducing or alleviating the

continuing symptoms or complaints, that have resulted from the

effects of his compensable lumbar injury. Pursuant to the

provisions of Ark. Code Ann. §11-9-508, the respondents are liable

for the expense of these services, subject to the medical fee

schedule.  

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue is the claimant’s entitlement to additional

temporary total disability benefits from December 12, 2008 through

a date yet to be determined. Again, the burden rests upon the

claimant to prove his entitlement to these benefits.  In order to

meet this burden, the claimant must show that he has continued

within his healing period from the effects of his compensable

lumbar injury and has also been rendered totally disabled from

regular gainful employment by this compensable lumbar injury.  

The issue of the healing period is a medical question, which

must be resolved on the basis of the greater weight of the medical

evidence presented.  Ark. Code Ann. §11-9-102 (12) defines the

healing period as the period for healing of the actual physical

injury. The Appellate Courts have indicated that the healing period

continues until a claimant achieves the maximum benefit of time and
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medical treatment in the resolution or stabilization of the actual

damage caused by the compensable injury. Once the claimant has

returned to as near his preinjury state, as the permanent character

of his injury will allow, and nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement,

then the healing period has ended.

The medical evidence reveals that Dr. Blankenship made an

assessment of permanent physical impairment for the claimant’s

compensable injury in his December 11, 2008 clinic note.  He also

released the claimant to attempt a return to work, at that same

time. Clearly, both of these factors are certainly matters that

would also be indicative of the end of the claimant’s healing

period. However, they are not, in and of themselves,  conclusive

proof of this fact.

Dr. Blankenship had performed a lumbar fusion on the claimant

on October 27, 2008,only six weeks prior to his clinic note of

December 11, 2008. It is generally recognized in the medical

community that it takes between six and twelve months for a

complete vertebral fusion to occur. This fact is recognized by Dr.

Blankenship, in this same clinic note of December 11, 2008. In this

note, Dr. Blankenship did not state that it was his opinion that

the claimant‘s healing period from the effects of his compensable

injury had ended or that the claimant had achieved maximum medical

improvement (MMI). Nor has he made such a statement in any of his

subsequent reports. In his December 11, 2008 report, he

specifically stated that the claimant should be seen in follow up,
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at least in four months and again in one year. In his subsequent

reports, Dr. Blankenship clearly states that the claimant requires

further medical treatment to reduce the pain and other symptoms

from the compensable lumbar injury and resulting surgery.

Obviously, the purpose of such additional medical treatment would

be to return the claimant to a level of function more near his

preinjury state.

After consideration of all the evidence presented,

particularly the medical evidence, I find that the greater weight

of the credible evidence proves that the assessment of permanent

impairment made by Dr. Blankenship was merely an anticipatory

assessment and that the claimant has continued within his healing

period from the effects of his compensable lumbar injury since

December 12, 2008, and has not achieved the maximum benefit of time

and medical treatment in restoring him to as near his preinjury

state as the character of his permanent injury will allow.  He will

continue to remain within his healing period until a date yet to be

determined.  Thus, the claimant has satisfied the first requirement

for his entitlement to the additional temporary total disability

benefits that he now seeks.

In regard to actual disability, the medical evidence shows

that, on December 11, 2008, Dr. Blankenship indicated that the

claimant could possibly return to work on December 22, 2008

(following another week of no activity and one and a half weeks of

work conditioning and physical therapy). Dr. Blankenship further

indicated that the work conditioning program, through the physical
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therapy clinic, should continue for four more weeks, even if the

claimant returned to work on December 22, 2008. However, on the

effective date of Dr. Blankenship’s initial release (December 22,

2008), Dr. Blankenship authored another note that indicated the

claimant should remain off work until at least January 5, 2009

(erroneously indicated as January 5, 2008 in the actual notation).

In a third note, dated January 5, 2009, Dr. Blankenship released

the claimant to return to work, on January 6, 2009, with

restrictions of no “freezer work” and the ability to take breaks

“as needed”.

In his testimony, the claimant stated that he contacted the

respondent, when he was given the light duty or limited release by

Dr. Blankenship.  At that time, no such limited or light duty

position was made available by the respondent.  Michael Toney, the

claimant’s supervisor, effectively corroborated this testimony of

the claimant.  Mr. Toney testified that the claimant was still

considered employed by the respondent and would be returned to work

but that this would only be done when and if the claimant presented

a medical release to return to full duty. Mr. Toney also testified

that there was no light duty work available at the respondent.  

The next mention in the medical record of the claimant’s

ability to perform gainful employment is found in the report of Dr.

Blankenship to the claimant’s attorney, dated March 26, 2009.  In

this report, Dr. Blankenship outlined the various types of

additional medical treatment that he believed would be necessary

and appropriate to reduce the claimant’s disabling symptoms and
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increase in his level of functioning.  These continuing medical

services  included the therapeutic injections by Dr. Cannon, use of

an E-stimulator at home, and six weeks of aggressive formal

physical therapy. Dr. Blankenship expressly stated that until these

services had been provided and completed, he could not medically

release the claimant to return to any regular employment.  

The medical evidence shows that the claimant did not receive

any lumbar injections from Dr. Cannon, until August 27, 2009.

There is no evidence that the respondents have ever provided the

claimant with any of the other services recommended by Dr.

Blankenship.

In his testimony, the claimant stated that the two injections

he had been able to receive from Dr. Cannon had reduced the pain in

his back to some degree. However, he stated that he continued to

experience substantial chronic pain and required the daily use of

narcotic pain medication. He stated that, due to the chronic pain

and the use of the pain medication, he continued to be unable to

perform any tasks that  required concentration. It was his further

testimony that he also had combined difficulty lifting, but could

occasionally lift 30 to 40 pounds and frequently lift up to 5

pounds. He also described experiencing increased pain and other

symptoms with walking and sitting for extended periods of time.  It

was his testimony that he is still under active treatment by Dr.

Cannon and Dr. Blankenship and has scheduled appointments with both

of these physicians.
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The claimant conceded that he had earned some money since

December of 2008. He testified that some of these funds were earned

from collecting and selling scrap metal. However, he contended that

his participation in this endeavor was limited to driving the truck

and sorting some of the scrap metal. He stated that his father,

brother, or daughter loaded the scrap metal onto the truck. The

claimant’s testimony in this regard is corroborated by that of his

father, Roy Dickey. The claimant also testified that he had

received $40.00 for diagnosing a problem with a freezer.

Claimant’s Exhibit No. 2 reflects that on September 1, 2009,

the claimant sold 2790 pounds of scrap iron for a total of $111.60,

on September 8, 2009, he sold a total 140 pounds of various non

ferrous metals for a total of $142.80, on September 11, 2009, he

sold 40 pounds of non ferrous metal (apparently aluminum) for a

total of $18.00, and on September 14, 2009, he sold 309 pounds of

non ferrous metals (apparently aluminum) for a total of $139.05.

The claimant testified that on two other occasions he has also sold

scrap metal for a total amount of less than $140.00. 

The claimant also testified that, prior to his compensable

injury, he had been employed as a maintenance man for an apartment

complex.  However, he denied that he had performed such employment,

at any time after his compensable lumbar injury. Again, the

claimant’s testimony in this regard is corroborated by that of his

father. Although Mr. Toney in his testimony, described a

conversation with the claimant wherein the claimant stated that he

made more money as an apartment maintenance man than he made for
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the respondent, he conceded that this conversation occurred prior

to the claimant’s compensable injury.

Mr. Toney also testified that, in the winter months of 2008,

he observed the claimant merely sitting in a truck loaded with

firewood, which he was apparently offering for sale.  However, Mr.

Toney did not describe observing the claimant performing any

activities that would be contradictory to the limitations contained

in the medical evidence or the claimant’s testimony.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that, since December 12, 2008, he has been

rendered unable from performing regular gainful employment, by the

effects of his compensable lumbar injury and resulting surgery. I

find the claimant’s testimony about his physical difficulties and

limitations to be credible and supported by the other evidence

presented.   Clearly, the fact that the claimant remained within

the healing phase from the lumbar fusion required by the

compensable injury would, in and of itself, significantly limit the

claimant’s physical activities. Activities such as heavy lifting,

bending, or twisting at the waist would be contraindicated until

the fusion had healed. The claimant’s chronic pain and muscle

spasms from his compensable lumbar injury and the required use of

narcotic pain mediation to relieve these complaints are not unusual

for the type of injury sustained and the invasive treatment it

required.  These factors  would also have an adverse effect on the

claimant’s employability. The respondent has obviously indicated
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that it has no employment position available to the claimant that

would be within his current restrictions. When the claimant’s

current limitations are coupled with the fact that the claimant

continues to be in need of medical treatment and has not been

released to return to employment by his treating physician, the

likelihood that the claimant could obtain regular gainful

employment in the open job market is non existent. At best, the

claimant would be limited in his earning ability to sporadic odd

jobs such as those he has attempted. The potential remuneration

that the claimant could hope to obtain from such endeavors would be

negligible.  

III. EXTENT OF PERMANENT IMPAIRMENT

The final issue to be addressed concerns a determination of

the extent of permanent physical impairment from the compensable

injury of June 23, 2008. Although the claimant has obviously

experienced some degree of permanent physical impairment, due to

the very nature of the compensable injury sustained and the

surgical intervention that is required, any assessment of the

degree or extent of this permanent physical impairment, at the

present time, would only be speculative. As I have previously found

that the greater weight of the credible evidence presented

establishes that the claimant’s healing period continues, any

determination of the extent of permanent physical impairment would

not yet be ripe.  Therefore, no ruling will be made on this issue,

at the present time.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On June 23, 2008, the relationship of

employee-employer-carrier existed between the

parties.

3. On June 23, 2008, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $456.00 for total

disability and $342.00 for permanent partial

disability.  

4. On June 23, 2008, the claimant sustained a

compensable injury to his lumbar spine. 

5. There is no dispute over the payment of

medical expenses, except those incurred for

services in the form of injections by Dr.

Cannon.

6. The greater weight of the credible evidence

establishes that the medical services rendered

to the claimant by and at the direction of Dr.

Cannon for his lumbar difficulties, including

the lumbar injections, represent reasonably

necessary medical services for the claimant’s

compensable injury under Ark. Code Ann. §11-9-

508. Pursuant to the provisions of this

subsection, the respondents are liable for the
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expense of these services, subject to the

medical fee schedule.

7. There is no dispute over temporary total

disability benefits accruing through December

11, 2008.

8. The greater weight of the credible evidence

establishes that the claimant has continued to

be temporarily totally disabled, as a result

of the effects of his compensable lumbar

injury, from December 12, 2008 through a date

yet to be determined. Specifically, the

greater weight of the credible evidence

proves, that during this time, the claimant

has continued within his healing period from

the effects of his compensable lumbar injury

and has continued to be rendered totally

disabled from regular gainful employment by

this compensable lumbar injury.   

9. Any determination of the extent of

permanent physical impairment, due to the

claimant’s compensable lumbar injury, is not

ripe for decision, at the present time, as the

claimant’s healing period has not yet ended.

10. The respondents have controverted the

claimant’s entitlement to the medical services

by Dr. Cannon, any temporary total disability



Dickey-F807243 -17-

benefits accruing after December 11, 2008, and

any permanent physical impairment in excess of

2 percent to the body as a whole.

11. The appropriate fee for the claimant’s

attorney, at the present time is the maximum

statutory attorney’s fee on the additional

controverted temporary total disability

benefits herein awarded.

ORDER

The respondents remain liable for all reasonably necessary

medical services for the claimant’s compensable lumbar injury.

This specifically includes the medical services provided to the

claimant for his current lumbar difficulties by Dr. David Cannon.

The respondents shall pay to the claimant additional temporary

total disability benefits for the period beginning December 12,

2008 and continuing through a date yet to be determined.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded. One-half of this fee is

the obligation of the respondents, in addition to such benefits.

The remaining one-half of this fee is to be withheld by the

respondents from such benefits.

For the reasons heretofore stated in this Opinion, any

determination on the extent of permanent physical impairment is

reserved for future determination, when and if necessary.  
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                         
                       MICHAEL L. ELLIG
                     ADMINISTRATIVE LAW JUDGE
                                         


