
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F701958

EARVIN DAVIS CLAIMANT

ACTION, INC.                                     NO. 1 RESPONDENT

CNA INSURANCE COMPANY                            NO. 1 RESPONDENT
CARRIER
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OPINION FILED AUGUST 31, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by FRANK NEWELL, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On June 2, 2009, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on March 24, 2009, and a pre-hearing order was filed on

March 25, 2009.  An amended pre-hearing order was filed on April 7,

2009.   A copy of the amended pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On February 12, 2007, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

upper extremity on February 12, 2007.

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical treatment ordered by Dr. Knox and Dr.

Brooks.

2. Reimbursement for prescriptions paid by the claimant.

3. Reimbursement for mileage incurred by the claimant.

4. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that he is entitled to
continued reasonable and necessary medical
treatment which the Respondents are
contravening regarding electronic studies as
ordered by Dr. Luke Knox for his cervical
spine injury; mileage reimbursement to the
Claimant for a number of trips to his treating
physician and to pickup prescriptions and
payment to Northwest Arkansas
Gastroenterology, Washington Regional Medical
Center and Washington Regional Medical Center
Services.”

Respondents No. 1's contentions are:

“Respondents have accepted liability for
treatment by Dr. Luke Knox.  After performing
cervical surgery, Dr. Knox referred claimant
for additional care by Dr. D Wayne Brooks of
Springdale.  To date, respondents have
accepted liability for care provided by Dr.
Brooks.  Dr. Brooks’s “policy” requires that
all his patients have a primary care
physician.  See the September 8, 2008
correspondence from Dr. Brooks to counsel for
claimant in Respondents’ Exhibit No. 1.  The
obligations of respondent carrier to provide
reasonably necessary medical care are governed
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by Arkansas law, not be Dr. Brooks’s office
policy, which manifestly intended to insulate
him from requests by his pain patients for
medical care for conditions unrelated to the
maladies requiring treatment by Dr. Brooks.
Respondent carrier has no liability to find a
primary care physician for claimant or to bear
the burden of reviewing the billings of such a
physician to make sure that respondent carrier
is not being billed for non-compensable
services.  It is perfectly clear from Dr.
Brooks’s office dictation that he is now
treating claimant for low back pain and pain
in his hands and feet as well as for pain n
his cervical area.  Respondents have no
liability for medical care provided by Dr.
Brooks or any other physician for low back,
hand, and foot pain.  Respondents ask that the
Commission designate a physician to provide an
independent medical evaluation of claimant to
determine whether claimant needs additional
medica care and, if so, whether appropriate
care is being provided by Dr. Wayne Brooks.”

Respondent No. 2's contentions are:

“On September 14, 2007, the Fund executed a
Prehearing Questionnaire Response.  Based upon
the facts known at the time and the
contentions of Respondent No. 1 that the
injury of February 12, 2007 was a scheduled
injury to the right upper extremity, the Fund
agreed to that stipulation.  Subsequently, the
claimant and Respondent No. 1 answered the
Fund’s Interrogatories, the claimant was
referred to a neurosurgeon, Dr. Knox, and a
C5/6 fusion was performed at some unknown
point in time between September 14, 2007, and
May 5, 2008.  Apparently, Respondent N. 1 has
accepted responsibility for the cervical
fusion.  Apparently, no rating of permanent
anatomical impairment has been rendered.  The
Fund will be willing to stipulate to
appropriate periods of temporary total
disability and a whole body rating, when one
is issued.  The claimant answered the
Interrogatories of the Fund on October 18,
2007, about one (1) month after the Fund’s
first Prehearing Questionnaire Response.  At
that time, the claimant stated that he would
make a claim for vocational rehabilitation at
the appropriate time.  On October 24, 2008,
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Respondent No. 1 notified the other parties
that it would take the claimant’s deposition
on December 17, 2008 in Fayetteville.
Therefore, discovery will not be completed in
this case any earlier than December 17, 2008.
The Fund will take a position relative to its
liability after discovery has been completed
and after the preliminary issues in No. 2
above have been decided.  The Fund has not
controverted benefits at this time.”

The claimant is a male who suffered admittedly compensable

injuries to his upper extremity and neck on February 12, 2007.

Since his injuries, the claimant has undergone medial treatment for

his injuries including on anterior cervical diskectomy and fusion

on February 29, 2008, performed by Dr. Luke Knox.

The claimant has requested that he be allowed additional

medical treatment from both Dr. Luke Knox and Dr. Wayne Brooks.

The additional medical treatment sought from Dr. Knox is electrical

studies regarding the claimant’s compensable neck injury.  On

November 24, 2008, November 29, 2008, June 21, 2009, and March 3,

2009, Dr. Knox makes clear his belief that the claimant needs to

undergo electrical studies for his neck.  These dates represent

medical reports or referrals that Dr. Knox complied regarding the

claimant’s need for the electrical studies.

At the request of the respondents, the claimant underwent a

medical examination by Dr. Alice Martinson on December 22, 2008, at

the Orthopaedic & Sports Medicine Clinic of Northwest Arkansas.

Medical records and the testimony of the claimant indicate that

this evaluation was the only visit the claimant had with Dr.

Martinson.  In Dr. Martinson’s report she stated, “The only future

treatment needs which Mr. Davis has at this time which are a
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consequence of his work injury of February 1, 2007, are related to

his right shoulder.”  This opinion differs greatly from that of Dr.

Knox who has persistently requested electrical studies for the

claimant’s neck injury.

After a review of the entire medical record, I agree with Dr.

Knox in that the claimant should receive the electrical studies

regarding his neck.  Dr. Knox has treated the claimant for some

length of time including performing surgery on the claimant.  I

believe he is in a much better position to determine a course of

medical treatment for the claimant than Dr. Martinson, who only saw

the claimant on one occasion.  The electrical studies regarding the

claimant’s neck are reasonable and necessary medical treatment.

The claimant also seeks additional medical treatment regarding

Dr. Wayne Brooks.  The claimant was referred to Dr. Brooks by his

treating physician, Dr. Knox, for pain management.  The claimant

was given prescription pain medication as part of the treatment by

Dr. Brooks.  On January 12, 2009, the respondents’ attorney

authored a letter to Dr. Brooks which, in part, stated, “My client

will not approve narcotic medications or Viagra prescribed for use

after March 13, 2009.”  The letter also informed Dr. Brooks that

the respondent was guided by the opinion of Dr. Martinson as to the

claimant’s need for treatment.

After reviewing all of the medical records in this matter, I

believe that Dr. Brooks is in a better position to determine a

course of treatment for the claimant’s pain management.  Again, Dr.

Martinson only saw the claimant on one occasion where as Dr. Brooks
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has seen the claimant many times over the course of his care.  The

claimant has shown that the treatment provided by Dr. Brooks for

pain management, including but not limited to pain medication, is

reasonable and necessary medical treatment.  However, the claimant

failed to prove that the Viagra prescribed by Dr. Brooks is

reasonable and necessary medical treatment for his admittedly

compensable injury.

The claimant also requested reimbursement for prescriptions

that he purchased after the respondents denied payment.  The

claimant is entitled to reimbursement for prescriptions that were

prescribed by Dr. Knox and Dr. Brooks which were related to his

compensable injuries.  This does not include Viagra prescriptions

issued by Dr. Brooks in that the claimant failed to prove the

Viagra was reasonable and necessary medical treatment.

The claimant also requested reimbursement for mileage expenses

incurred going to the doctor’s office visits and to the pharmacy

for medications.  The claimant gave testimony regarding certain

dates that he claims mileage expenses and asserts that the

respondents did not reimburse him for his mileage.

Upon review of the claimant’s testimony, the mileage sheets,

and medical records, I do not find sufficient evidence that these

doctor visits occurred.  The claimant testified that they occurred;

however, no record exists in evidence of these visits.  The

claimant claims mileage for October 13, 2008, for a visit to Dr.

Brooks.  A record from Dr. Brooks’ office dated that day does

exist.  However, it is simply a letter to the claimant’s medical



7

case manager in response to correspondence from her.  The letter

does not reflect that the claimant saw Dr. Brooks that day, in fact

it stated, “I will see him again on 10-16-08...”  The claimant has

failed to meet his burden in proving he is entitled to mileage

reimbursement.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 24, 2009, and contained in an

amended pre-hearing order filed April 7, 2009, are hereby accepted

as fact.

2. The claimant has proven by a preponderance of the evidence

that the electrical studies ordered by Dr. Knox are reasonable and

necessary medical treatment.

3. The claimant has proven by a preponderance of the evidence

that the pain management treatment provided by Dr. Brooks is

reasonable and necessary medical treatment, including but not

limited to pain medication.

4. The claimant failed to prove by a preponderance of the

evidence that the Viagra prescribed by Dr. Brooks was reasonable

and necessary medical treatment.
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5. The claimant shall be reimbursed for medical prescriptions

he purchased that were prescribed by Dr. Knox and Dr. Brooks for

medical treatment related to his admittedly compensable injuries.

This does not include any Viagra prescriptions the claimant has

paid for.

6. The claimant has failed to prove that he is entitled to

reimbursement for milage expenses.

7. The benefits herein awarded are all medical related

benefits and the claimant’s attorney is not entitled to a fee under

the Arkansas Workers’ Compensation Act.

ORDER

The respondents shall provide the claimant with the electrical

studies for the claimant’s neck requested by Dr. Knox.  The

respondents shall provide the claimant with pain management

treatment ordered by Dr. Brooks as it relates to his admittedly

compensable injuries.  The respondents shall reimburse the claimant

for prescription medications ordered by Dr. Knox and Dr. Brooks

that the claimant has paid for with his own funds, excluding any

prescriptions for Viagra.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


