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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F801686

JAMES DYSON, EMPLOYEE CLAIMANT

SEARCY WATER & SEWER SYSTEM,                                  
EMPLOYER                                               RESPONDENT

BRIDGEFIELD CASUALTY INS. CO.,
CARRIER/TPA                                            RESPONDENT 
                   
                 

              OPINION FILED DECEMBER 22, 2009

Hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Searcy, White County, Arkansas.

The claimant, pro se, appeared at the hearing.  

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
  

     A hearing was held in the above-styled claim on December 14,

2009, in Searcy, Arkansas.  A Prehearing Order was previously

entered in this case on November 2, 2009.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times.

3.  The date of the alleged incident was February 7, 2008. 

4.  The claimant’s temporary total disability rate is

$522.00, and his permanent partial disability rate is $392.00.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Compensability of the claimant’s alleged back injury of

February 7, 2008.

2.  Medical benefits.

3.  Temporary total disability from February 8, 2008, through

to a date yet to be determined.

4.  Offset for Veterans benefits pursuant to Ark. Code Ann.

§11-9-411. 

  The claimant contends that he sustained a compensable injury

to his back, for which he is entitled to the aforementioned

associated benefits.

     The Respondents’ contentions are set out in its response to

the Prehearing Questionnaire, these are hereby incorporated herein

by reference. 

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of November 2, 2009, the
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claimant’s Response to the Prehearing Questionnaire, and

respondents’ Response to the Prehearing Questionnaire, as these

were all marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1.  The

claimant letter of November 13, 2009, to the Commission was

marked Claimant’s Exhibit No. 2.     

The following witness testified at the hearing: the

claimant. 

                          DISCUSSION

         During the hearing, the claimant was the only witness.  He

is sixty-two years old, and has a 12th grade education.  The

claimant has worked for the respondent-employer since 1997.  At

the time of his alleged back injury of February 7, 2008, the

claimant worked as a heavy equipment operator.

     According to the claimant, he injured his back in February

of 2008, as he turned a valve wrench, while working with Shawn

Turner.  He essentially testified that there was a twisting

motion, that caused him to feel an immediate onset of “hot oil,”

burning sensation across his hips and up his back.  He reported

the incident to his supervisor, Billy Person.  

     According to the claimant, this incident happened on a

Friday.  He went home and took medication that had been given to

him for his knee, and went to bed for the entire weekend.

    The claimant testified that on the following Monday, he saw
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Dr. Staggs, his family physician, for treatment of his symptoms. 

He testified that Dr. Staggs referred him to Dr. Bruffett.

     According to the claimant, he first injured his back, knees

and other bodily parts, while working for the respondent-employer

on September 29, 2006.  The claimant admitted that he received

medical treatment for this injury, some of which the respondents

paid.  He has other conditions unrelated to this injury, for

which he has sought treatment from the Veterans

Administration(VA).  

     The claimant admitted that after his injury in 2006, he

received treatment from the VA due to his back symptoms. 

According to the claimant, an MRI was performed in 2007, which

revealed stenosis at L4-L5.  He maintains that this resulted from

the 2006 work-related injury.  The claimant admitted that after

the 2006 incident, he continued with problems with his back, up

and until the February 2008, work-related incident.  He also

admitted to having missed work due to back problems after the

2006 incident.

     He also admitted that prior to the 2008 incident, surgery

had been recommended for his back due to stenosis at L4-L5.

     The claimant essentially admitted to ultimately undergoing

surgery with Dr. Bruffett, in May of 2008 due to his alleged back

injury of February 2008.  

     With respect to his back symptoms, the claimant maintains
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that his symptoms worsened after the 2008 incident, in that he

could hardly move his left leg.  However, the claimant admitted

that his current symptoms resulting from the alleged 2008

incident, are located in the same areas as the 2006 injury, with

stenosis at L4-L5.

     A review of the medical evidence shows that the claimant  

was seen July 5, 2007, for an independent evaluation, by Dr. Earl

Peeples.  He reported, in pertinent part:

     PAST HISTORY:
Mr. Dyson indicated that on September 29, 2006, as a
part of his employment, he was holding onto a 1 inch
high pressure water hose with 1100 lb of PSI.  He had
been holding this about 30 minutes.  He told the
controller, who he describes as an inexperienced
employee, to turn the pressure down and it was
inadvertently turned up.  Mr. Dyson states that he was
then literally blow(sic) up into the air as he was
holding the nozzle down and that he crashed down to the
ground, twisting his right ankle, gashing his knee and
injuring his neck and back.  He believes he also
cracked a rib.

He indicates he first sought medical attention in
February 2007, which was some four months after the
accident.  He states that he sought medical care
because he felt like his lipomas had become painful. 
He notes that he has a large number of lipomas that
appear to be spreading across his body.  He relates
these to the possibility of “agent orange” exposure in
Vietnam and says, “I’ve got knots everywhere you touch
me back there.”  He reports that at the time of his
initial treatment he received a steroid injection
intramuscularly, which only worked a week and a half. 
It was his belief that the steroid injection should
work at least six months.  He states that he later
developed cramps in his legs after the shot wore off
and that he still has some symptoms of cramping in his
calves that move up to his back.  He is working still. 
He no longer operates the pressure hose, but drives a
backhoe and a dump truck.
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Regarding his lipomas, he indicated that they have
“encircled my body” the last two years and that they
are steadily growing down his leg.  He had brought an
internet printout from a family physician, an article
on lipomas.

  
     CURRENT SYMPTOMS:

His symptoms are the neck, over the iliac crest and sacrum,
labeled an 8 and 10, and down the medial posterior legs,
labeled 9 and 10.

                              * * *

     MEDICAL RECORDS:
He brought with him a number of medical records and medical
articles regarding a variety of information about lipomas. 
Included in the records he provided me is an ultrasound of
the liver dated March 19, 2007 indicating multiple hepatic
cysts and multiple gallbladder polyps.  CT scan done
March 5, 2007 indicated no evidence of malignancy, probable
benign cysts within the liver and a 3.9 cm intrarenal
abdominal aortic aneurysm.

Medical records accompanying him were reviewed.  A note
from Family Practice Associates dated February 20, 2007
indicated that he presented with “multiple complaints.” 
The accident of the previous year was recorded.  The
examining physician felt he showed some degenerative
changes in the cervical spine and a diagnosis of
degenerative arthritis of the spine and multiple
lipomas was entered in the record.

Dr. Staggs requested a reading of radiographs and these
documented degenerative disc disease at C3-C4 and C4-C5
and prior granulomatous disease in the chest.  The
lumbar spine radiographs indicated degenerative disease
at T12-L1, L4-L5, and L5-S1 with mild anterolisthesis
of L4 on L5, probably related to degenerative facet
changes.  Marked facet degeneration was noted at L4-L5
and L5-S1 with mild changes at L3-L4.  There was some
left rib periosteal thickening consistent with prior
rib fracture noted on this study done in February 2007. 
CT of the chest performed April 5, 2007 indicated right
middle lobe pneumonia and multiple benign hepatic
cysts.

Dr. Staggs’ note of June 2007 indicated the(sic) he
continued to have “multiple musculoskeletal pains,
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mainly in his back, hips, knees and arms.  In short,
the exam recorded only diffuse tenderness.

     RADIOGRAPHS:
Radiographs of the cervical and lumbar spine were
obtained on the date of exam in this office.  They show
evidence of mild multilevel degenerative disc disease
as noted previously in both the cervical and lumbar
region.  Facet changes in the lower lumbar region
consistent with degeneration are noted and there is
slight anterolisthesis, less than Grade I at L4-L5.  

     No destructive process or instability was noted on the       
     views.
     
                               * * *

     SUMMARY:
Mr. Dyson has degenerative disc disease of the cervical and
lumbar spine with very mild spondylolisthesis, which pre-
existed the accident and remains stable.  The diagnosis most
appropriate related to the accident is one of cervical and
lumbar strain.  It is of significance to me that he did not
seek medical care for four months from the time of the
accident reflecting no major or acute injury.  This is
consistent with his current, basically normal exam.

He has interesting medical ideas regarding the harmless
nature of cigarettes and yet has an overwhelming
concern regarding the possibility that one of his
multiple lipomas will become cancerous.  I indicated to
him that I agree with the article he had printed off
the internet that the lipomas are almost always benign
and that, like any other mass in the body, a sudden
change in size or other physical characteristic of a
lipoma would merit examination by a physician.  It is
apparent that his lipomatosis is unrelated to the
incident at work and should malignant change occur in
one of his lipomas in the future, it would not be
related to the incident of September 2006.

Mr. Dyson is a 59-year-old male currently working
driving machinery.  From time to time he has some
discomfort.  He believes that muscle relaxants are very
helpful, but states that Skelaxin causes some
dizziness.  I would recommend that he try muscle
relaxants of a different type.  I would suggest
methocarbamol and he may have to limit this during
working hours.  I did not find any physical impairment
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or anatomic abnormality unanticipated in an individual
of 59 years of age who has been active his entire life. 
I have no specific orthopedic restrictions to apply and
I have none specifically related to the incident of
September 2006.

I recommend no specific invasive treatment.  He is
being followed at the VA for his lipomatosis.  He has
been carefully evaluated for hepatic and gallbladder
abnormalities and these are being followed by his
family physician and others.

There is no evidence of anatomic lesion on which to
base an impairment rating.

The opinions stated in this report are based on the
medical information in the form of medical records
provided to me and on physical exam.  Should additional
medical information or records be provided, it is
possible my opinions might be modified or changed. 
Medicine is an inexact science, however, the opinions
stated above are based on a reasonable degree of
medical certainty.

     The claimant underwent an MRI on December 3, 2007, with the

following impression:

Multilevel lumbar spondylosis, greatest at L4-5.

     On February 1, 2008, the claimant was seen by Dr. Dennis

McDonnell:

EXAM: This is a 60-year-old heavy equipment operator for the 
Searcy Department of Highways(sic).  He operates heavy
equipment   and large trucks for the highway department.  
He has had pain in his low back radiating into the hips and  
posterior thigh and legs, more on the left than on the      
right.  These symptoms have been ongoing now for the past    
two years or more.  They have progressed to the point that   
he has trouble walking any distance without having pain.  He 
is taking analgesics to include naproxen 250 mg bid,      
gabapentin 300 mg 2 capsules tid, sertraline 100 mg one-half 
tablet daily for anxiety, hydrocodone 1-2 tablets every four 
hours as needed for pain.

He is a heavy smoker and has been for many years.
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He has hyperlipidemia and an abdominal aneurysm that
has been noted to enlarge.

On physical exam, he is a medium-built man in no acute
distress.  He has amputation of the third, fourth, and
fifth fingers of his right hand.  Motor strength is
normal in all muscle groups.  He has had recent
arthroscopic knee surgery on the right.

The MR scan of December 1, 2007, was reviewed.  This
shows a spondylolysis at L4 with first degree listhesis
of L4 on 5 and a focal lateral recess stenosis with
root compression.  This would explain his symptoms of
neurogenic claudication.

I have recommended that he undergo a Gill laminectomy
at L4 with posterior lumbar interbody fusion and
pedicle screw rod fixation at L4 on 5.  However, this
was on a proviso that he quit smoking.  He has
considerable difficulty in not smoking.

I indicated to him that I would not do the surgery if
he is smoking.  He is currently unwilling to make that
commitment.  I have nothing further to offer this
patient.  If he wishes us to proceed, he will let us
know and he will quit smoking.

Chief complaint: 60 yo male with c/o LBP with pain in
feet.

HPI
This is a 60 yo right handed male with clbp that has
caused him discomfort since 2005.  no prior surgery to
his lumbar spine.  pain located in the lower lumbar
spine.  pain is currently rated approx a 3/10 but can
increase to approx an 8/10, pain is continuous, and
described as an ache type sensation that radiaites
(sic) across his back 1›r, pain then stops.  when the
back pain hurts he has a burning sensation in his feet
and he usually places his feet in a pail of water for
approx 20 minutes- then his back pain starts to ease
up.  takij (sic) his shoes off helps his pain decrease. 
neg b/b problems, neg weakness in legs, neg numbness
and tinglingn(sic)down his legs.  patient (sic)states
that his feet currently have a burning type sensation.

patient (sic) states that pain meds is(are) what helps
relieve his pain.  patient has neurotin, amytriptyline,
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hydrocodone, naproxen (sic).

past (sic) has pain from liopomas in his back, has had
several removed and still has pain.

     On February 12, 2008, the claimant sought treatment for 

follow-up of his back pain, from Dr. David Staggs.  At that time,

Dr. Staggs noted that the claimant was having more low back pain

with radiation in his legs, some numbness intermittently with his

left leg.  He assessed the claimant with, “low back pain with

sciatica.” 

     The claimant saw Dr. Bruffett on April 9, 2008.  He wrote:

Mr. Dyson is a patient of mine, who has had some
injuries to his back over the last few years.  The most
recent episode occurred on 02/07/2008, when he was
turning a valve and developed severe pain in his back. 
He now has a spondylolisthesis at L4-5.  This condition
has rendered him unable to continue working at his
current place of employment.   Im (sic) going to obtain
an up-to-date MRI scan to better evaluate this.

Currently, hes (sic) not able to work as stated above. 
If you need further information, please don’t hesitate
to let me know.

     Dr. Bruffett saw the claimant for a follow-up office visit

on April 28, 2008 due to a chief complaint of low back pin with

left leg pain.  He wrote, 

     RADIOGRAPHIC REPORT:
His MRI scan is reviewed.  He has a spondylolisthesis at L4-
5, with stenosis. He pretty severe lateral recess stenosis
on the left side.  I think this is where he’s symptomatic. 
His pain seems to be in an L5 distribution.”

His impression was “spondylolisthesis at L4-5 with stenosis,” for

which he recommended a laminectomy for stenosis at L4-5 and
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posterior spinal fusion with instrumentation, as well as an

interbody fusion.

    The claimant underwent the following procedure with Dr.

Bruffett on May 23, 2008:

1.  Laminectomy and decompression, L4-5.
2.  Posterior spinal fusion, L4-5.
3.  Transforaminal lumbar interbody fusion, L4-5.
4.  Use of machined allograft bone, 11mm x1.
5.  Pedicle instrumentation, L4-5.
6.  Iliac crest bone graft (right) via separate fasical
incision.  

                  
The claimant had a preoperative and postoperative diagnosis of:

1.  Degenerative spondylolisthesis, L4-5.
2.  Spinal stenosis, L4-5.
3.  Degenerative disk disease of lumbar spine.

   
     On August 20, 2008, the claimant saw Dr. Bruffett for

follow-up care.  He was eighty-nine days status post

decompression and posterior spinal fusion with interbody fusion

and spondylolisthesis at L4-L5.  At that time, the claimant

continued to do pretty well.  However, he was having some

numbness and tingling and burning pain in his feet.  The claimant

also had some ongoing back pain that could be sharp at times. 

Dr. Bruffett wrote:

PLAN
Mr. Dyson is 61 years old and has a twelfth-grade education. 
All he has ever really known is heavy equipment operation. 
I really do not feel he is going to be able to return to
doing that.  I would say he needs to be considered for
disability assistance or retirement based on these issues. 
He also has other medical problems, including a hepatic
cyst, gallbladder polyps and an aortic aneurysm.  He also
has a very arthritic right knee.  I do not think he is going
to be able to return to any type of gainful employment.      
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     The claimant returned to see Dr. Staggs on January 29, 2009. 

He noted that the claimant continued to have numbness of his feet

and legs.  He also concurred with Dr. Bruffett that the claimant

is not employable and should be permanently disabled, essentially

due to multiple conditions.   

     On February 17, 2009, the claimant wrote the following to

Dr. Bruffett:

    As you may recall, I told you before you operated on me
that my problems was caused from a work injury- 

     And I think that Workers (sic) Comp. may try and disclaim my
case because the injury was first found by the V.A. (sic)MRI 
on December 3, 2007.  However the accident that stopped me
from working didnt (sic) happen until Feb. 7, 2008 (sic)
    There was a fist accident on September 29, 2006-Slowly
all kinds of things started happening to me, burning feet
(sic) numbness of mainly left leg and going and coming pain 
in my low back across the top of my hips, (sic) Finally on
February 7th 2008 while twisting on the valve wrench-

         The hot oil feeling with severe pain, across my hip      
     bones e (sic) up my back more on the left side.

Doc, (sic) on your MRI could you see the same tare(sic) like
problem- annular tear between L4-L5 e (sic) or S1?
     If this could have in your oppinion (sic) - caused by
the fall of 2006, and re-injured more severly (sic) to the
of the temporary loss of use of the left foot (sic)

     Please advise - need you left if you can help me!

In a letter dated April 3, 2009, Dr. Bruffett wrote, in

pertinent part:

I did review your letter and your chart.  I think you have
consistent with your history, and so forth.

However, I will tell you that trying to get things covered
or claimant as workers’ comp in retrospect is veery much an
uphill battle.  I would recommend that you talk to an
attorney....   

            
     

                          ADJUDICATION  
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     "Compensable injury" means an accidental injury causing 

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that

he or she sustained a compensable injury.  Ark. Code Ann. §

11-9-102(4)(E)(i).

     The claimant has asserted a compensable injury to his back, 

as result of a February 7, 2008 incident, while performing work

activities with a coworker.    

     Based on the evidence before me, I find that a preponderance

of the credible evidence establishes that the claimant’s current

back problems at issue pre-existed the incident of February 7,

2008, and that he has failed to establish that he sustained a

compensable back injury on February 7, 2008.      

     In the present matter, I find that the claimant was a

credible witness with respect to his account of the most recent

incident of February 7, 2008 and prior incident of September 29,

2006, and complaints of ongoing back symptoms after his prior

injury of September 29, 2006. 

     Specifically, with respect to the incident at bar, the

claimant gave a credible account of the work incident on February

7, 2008, of having felt back pain while working with a coworker,
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Mr. Turner.  He also credibly testified of having promptly

reported the incident to his supervisor. 

     The claimant readily admitted to having injured his back and

sustaining other injuries during a September 2006, work-related

incident.  He credibly testified that after the 2006 incident he

had continued complaints of ongoing back problem and related

symptoms, for which he sought from the VA (and some other medical

benefits were paid by the respondents).         

     However, I do not find credible, the claimant’s assertion

that his back-related symptoms changed after the February 7, 2008

incident.  The claimant’s testimony demonstrates that his left

symptoms(namely, numbness of this leg) worsened after this

incident.  However, a report authored by Dr. McDonnell on

February 1, 2008, clearly demonstrates that just six days prior

to his February 7, 2008 incident, the claimant previously

suffered similar symptoms described by the claimant following his

work incident.  In addition to this, the claimant’s letter of

February 17, 2009 to Dr. Bruffett, demonstrates that the

claimant’s ongoing symptoms after the September 2006 incident are

identical to the symptoms that he complained of after the

February 2008 incident.      

     The claimant, underwent an MRI in December of 2007, which

demonstrated “multilevel lumbar spondylolysis, greatest at L4-5.” 

     Thereafter, on February 1, 2008, the claimant sought

treatment Dr. McDonnell.  After reviewing the MRI scan of

December 2007, he noted that this showed “a spondylolysis at L4
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with first degree listhesis of L4 on 5, and a focal lateral

recess stenosis with root compression.”  As a result, Dr.

McDonnell recommended that the claimant undergo “a laminectomy at

L4 with posterior lumbar interbody fusion and pedicle screw rod

fixation at L4 on 5.”  He also notes that the claimant has

complained of back pain since 2005.  Ultimately, on May 23, 2008,

the claimant underwent surgery with Dr. Bruffett due to

“degenerative spondylolisthesis at L4-5, with stenosis.”  Hence,

essentially this surgery was previously recommended by Dr.

McDonnell at the L4-L5 levels due to spondylolysis at L4 with

first degree listhesis of L4 on 5, and a focal lateral recess

stenosis with compression. 

     To summarize, in light of the claimant’s testimony and

letter of  February 17, 2009, relating to ongoing back symptoms

since 2006, the prior medical reports of Dr. Peeples and Dr.

McDonnell (see full discussion above), establishing that the

claimant’s symptoms in his back pre-dated the work incident by a

few years, I find that the claimant has failed to establish that

his “degenerative spondylolisthesis at L4-5, with stenosis” is

causally connected to the work incident of February 2008.  In

fact, the evidence before me establishes that the claimant’s

prior symptoms are identical to the symptoms that he complained

of after the February 2008 incident.  Hence, the claimant has

failed to establish that he experienced any new back injury or

maladies on February 7, 2008. 
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     As a result, I  find that the claimant’s back problems at

issue pre-dated the incident of February 7, 2008, and he has

failed to establish that he sustained a back injury February 7,

2008.          

     Accordingly, this claim is hereby respectfully denied and

dismissed in its entirety.  All other issues in this matter are

hereby rendered moot and have therefore not been addressed herein

this Opinion.

     While I recognize that the claimant suffered a September 29,

2006 work-related injury, the only issue for adjudication at this

time is the February 7, 2008 incident.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed  
    at all other relevant times, including February 7,  
    2008. 

3.  The date of the alleged incident is February 7, 2008.
         

4.  The claimant’s compensation rate for temporary
         total disability is $522.00, and his permanent partial   
         disability is $392.00.

5.  All other issues are reserved under the Act.

6.  The claimant has failed to prove by a preponderance 
    of the evidence that he sustained a compensable     
    injury to his back, arising out of and in the       
    course of his employment with the respondent-       
    employer on February 7, 2008.   
   
                      ORDER 

     For the reasons discussed herein this Opinion, this claim
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must be, and hereby is, respectfully denied.                     

     IT IS SO ORDERED.

      __________________________
       CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE


