
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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DEBORAH DUNCAN, EMPLOYEE  CLAIMANT

CARELINK, SELF-INSURED EMPLOYER         RESPONDENT

RISK MANAGEMENT RESOURCES, TPA         RESPONDENT

OPINION FILED DECEMBER 16, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 16,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondent represented by the HONORABLE CAROL LOCKARD WORLEY, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 2, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  A November 18, 2009,

correspondence from the Commission denying the motion of respondent  to continued the

scheduled hearing is herein designated a part of the record as Commission Exhibit #2.

The testimony of Deborah Duncan, the claimant, coupled with medical reports and other
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documents comprise the record in this claim.  At the conclusion of the hearing respondent

renewed its motion to dismiss the claimant’s claim based on the failure of same to cooperated. 

The motion was taken under advisement, and is herein denied.

DISCUSSION

Deborah Duncan, the claimant, with a date of birth of November 3, 1947, is a high school

graduate with additional vocational training.  Claimant commenced her employment with

respondent on January 30, 2009, as a care giver.  Claimant worked under the supervision of Felica

Barron.

Claimant denies the she experienced physical problems with her knees which required

medical treatment prior to her employment with respondent.  Claimant acknowledged occasional

pain in her knees prior to June 2009, however denied that she treated with a doctor for the

complaint, adding that she had not found a doctor that would see her.

The claimant performed her employment duties in the residents of clients.  There is not a

dispute regarding the amount of time that the claimant worked during the week.  Claimant does

not challenge the wage records offered by respondent reflecting an average weekly wage of

$74.81, with a corresponding workers’ compensation benefit rate of $50.00, for temporary

total/permanent partial disability.

Claimant asserts that she sustained injuries, principally to her knees, when she was

physically assaulted while within the course and scope of her employment.  The testimony of the

claimant reflects that when she arrived a the residence of a client she telephoned supervisory

personnel of respondent to inform them of same and that when she departed the residence she

telephoned to relay same.  
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With respect to the injuries which serves as the basis for the present claim, claimant’s

testimony reflects that she was in the process of talking to the administrator about the needs of

the client when she was struck in the back of the head and knocked to her knees by an individual

at the residence.  Claimant testified that while she had pain in her head as a result of blow, her

most noticeable symptoms were her knees.  The testimony of the claimant reflects that the Little

Rock Police Department was contacted and she made a report of the assault.  Claimant asserts

that she told about the assault and her injuries growing out of same.

The testimony of the claimant reflects that she reported the injuries to supervisory

personnel of respondent.  Claimant testified that her first efforts at obtaining medical treatment for

the injuries to her knees was to telephone a physician who provided her with instructions and a

recommendation that she see Dr. Scott Bowen for her complaints.  The testimony of the claimant

reflects that she was seen by Dr. Bowen in late June 2009, in connection with the injury to her

knees resulting from the June 1, 2009, assault.  

Claimant testified that the first physician to actually examine her knees following the June

1, 2009, assault was located at the Concentra Medical Center in North Little Rock, pursuant to

the directions of respondent.  Claimant’s testimony reflects that long after the June 1, 2009,

incident she was informed by respondent that she had to report to Concentra Medical Center to

undergo a drug screen test.  Claimant testified that she was seen at Concentra Medical Center on

June 9, 2009, and that the examining physician placed her on light duty for one (1) week and

furnished her a prescription for medication.  The testimony of the claimant reflects that she was

not pleased with the medical care provided to her at Concentra.

The claimant testified that she provided the light-duty release to appropriated supervisory
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personnel of respondent and was informed that there was light duty work available.  Claimant

subsequently left the employment of respondent.

The testimony of the claimant reflects that she underwent surgery on her right knee under

the care of Dr. Bowen.  Claimant explained that she was unable to get the swelling down in the

right knee, unlike the left knee.  Hence the right knee surgery.  Following the right knee surgery

claimant testified that she was referred to physical therapy by Dr. Bowen.  The testimony of the

claimant reflects that she has a January 2010 scheduled follow-up appointment with Dr. Bowen.

The medical in the record reflects that on February 9, 2009, the claimant underwent x-rays

of her right knee at St. Vincent Family Clinic.  The radiology report regarding the afore, reflects,

in pertinent part:

THREE VIEWS RIGHT KNEE:
2/9/09
HISTORY:   Pain post fall
FINDINGS:
No joint effusion is identified however, there is diffuse osteopenia.
No definite acute fracture is seen however, there is a mild osteoarthritis
involving the lateral compartment and there is calcification seen in
the course of the medial collateral ligament.
IMPRESSION:
Osteopenia and osteoarthritis.  (RX. #1, p. 1).

A February 9, 2009, office note of St. Vincent Family Clinic reflects that the claimant was seen 

by Dr. S. Ramaswamy.  The office note reflects, in pertinent part:

SUBJECTIVE: Ms. Duncan is here for injury to the right knee.
She fell and hurt her right knee yesterday.  Complaints
of pain and swelling in the anterior aspect of the knee.
No other injury reported.

*       *       *

OBJECTIVE:   BP:      .          .
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MSSK: Slight erythema and swelling over the 
patella in the right knee.
X-RAY:   X-ray did not show any acute fracture.
Sent to radiologist for confirmation.

ASSESSMENT: 1.   Right knee injury.

PLAN: 1.   Advised ice to the region.
2.   Darvocet N 100 one q six prn pain, #20 with no refills
3.   Follow up prn.   (RX #1, p. 2).

The medical in the record reflects that the claimant was seen by Dr. W. Scott Bowen, a

Little Rock orthopedic surgeon, on May 5, 2009, with chief complaints of right hip and right knee

pain.  The Initial History and Physical Examination report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:   Ms. Duncan is a 61 year old 
female under the care of Dr. Brad Thomas.  She is referred today for 
evaluation of right leg pain.  Her history is such that she had a hip fracture
on the right side treated with bipolar fixation by Dr. Ethan Schock a little
over a year ago.  She indicated that she did quite well with this.  She has
had intermittent problems with both knees in the past, usually the left knee
but occasionally the right.  She has never had any operative treatment to 
the knee.  She indicates that in recent months she has had fairly significant
pain in her back and pain that radiates down the right leg.  She has had 
epidural injections by Dr. Thomas which did relieve some of the discomfort
that goes down her leg but did not completely alleviate it.  She is referred
today for evaluation.  Her primary complaint today is pain to the right knee.

*       *       *

X-RAYS:   AP of the pelvis and lateral of the right hip     .     .     .

Three views of the right knee as well as merchant view of both were 
ordered, performed, & interpreted by me with the following findings:
These reveal well maintained joint spaces are evident.  Merchant view 
x-ray does indicate bone to bone contact in the lateral facet of the left
patella and near bone to bone contact in the right patellofemoral joint.

IMPRESSION:
1.   Rightsided sciatica
2.   History of right hip fracture with bipolar fixation
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3.   Patellar chondromalacia of right knee
4.   Left knee osteoarthritis in the patellofemoral joint.

PLAN:
1.   Corticosteroid injection was placed today to the right knee 
      with 6 cc’s of Lidocaine, 1% Plain and 1 cc of Betamethasone 
      Sodium Phosphate Acetate.
2.   Avoid kneeling, stooping and squatting
3.   Juzo sleeve
4.   I will leave the appointment openended.  If the knees become
      more symptomatic or if she fails to have relief from the injection,

        I will try to see her back to discuss further treatment.
5.   At some point an arthroscopy may provide some benefit. 
(RX. #1, p. 4).

The office listings of Dr. Bowen reflects that following the May 5, 2009, visit, the claimant was 

next seen on June 23, 2009, for both knees.  Thereafter, the medical reflects that the claimant was 

seen by Dr. Bowen on July 9, 2009, and September 29, 2009. (RX. #1, p. 7).

The June 23, 2009, report of Dr. Bowen relative to an office visit by the claimant of the 

came date, reflects, in pertinent part:

SUBJECTIVE:   Deborah comes in today concerning both of her knees.
We injected the right knee with corticosteroid about a month and a half 
ago.  This gave her good relief for about three weeks but over the last 
couple of weeks, her pain has returned as bad as ever.

We x-rayed the left knee today where she is having similar symptoms.
Most of the pain is over the anterolateral aspect.  This has actually troubled
her longer than the right knee but has never been as severe as on the right.
She has never had any surgery or injections into the left.

PAST MEDICA HISTORY/REVIEW OF SYSTEMS: unchanged since
last visit.

EXAMINATION:   Examination of the right reveals a mild effusion.
She has a 4+J sign with significant patellar crepitation and popping.  It
almost looks like her patella subluxes as she moves into extension.  She
has good varus and valgus stability.  She has a negative Lachman’s and a 
negative McMurray’s.
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Examination of the left knee reveals no erythema, effusion or warmth.
She has 2+ to 3+ crepitation with a 3+J sign.  Ligamentous exam is stable.
She has a negative McMurry’s.

X-Rays:   AP & lateral of the left knee were ordered, performed, & 
interpreted by me today.  I also reviewed the films of the right knee including
merchant views taken on her previous visit.

On the left, she has significant lateral patellar maltracking with marked
arthrosis changes at the lateral patellofemoral facet.  There is significant
subchondral sclerosis present.  She maintains her joint lines fairly well

IMPRESSION:
1.   Bilateral knees moderate to severe and longstanding patellar
      maltracking with chondromalacia patellae. (RX #1, p. 8-9).

The medical in the record reflects that on July 1, 2009, the claimant underwent surgery at

Arkansas Surgical Hospital under the care of Dr. Bowen.  The postoperative diagnoses of the

claimant’s complaint, for which the surgical procedures were perform, wer Grade 3 and grade 4

chondromalacia patellofemoral joint with subluxation, right knee. (RX. #1, p. 10-11).  The

claimant was seen in follow-up by Dr. Bowen on July 9, 2009.  The office note relative to the

afore visit reflects that the claimant would continue therapy for a month and thereafter be seen in

follow-up.  The July 9, 2009, office note reflects the entry that “at some point she might face a

knee replacement”. (RX. #1, p. 12).

There are medical reports in the record evidencing follow-up visits by the claimant to Dr.

Bowen on August 10, 2009, and September 29, 2009. (RX. #1, p. 13-14).  On November 11,

2009, Dr. Bowen completed a Physician’s Report, Form AR-3, regarding the claimant.  The afore

reflects that the claimant did not report an accident.  The report further reflects that the claimant

could return to work on October 1, 2009, and would have no permanent impairment. (RX. #1, p.

18-19).
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The record also contain documentation evidencing respondent’s unsuccessful attempt to

secure copies of the claimant’s medical record.  In one instance the provider asserted that a

HIPPA compliant authorization was required.   (RX. #1, p. 15).  The correspondence directed to

another medical provider reflects the entry:

Please note: I received a call from Deborah Duncan who told me
that this is regarding an accident on 6/01/09.  We have not seen 
this patient since 4-22-09..  Therefore we have nothing to send.
(RX. #1,p. 16).

Finally, responsive to a request for the claimant’s medical records by respondent, a November 6, 

2009, correspondence from Little Rock Neurosurgery reflects:

Ms. Worley, 
The patient has instructed us not to release her records
and she has rescinded her release.  I have been instructed
not to release her records. (RX. #1, p. 17)          

The record reflects the presence of the June 1, 2009, Little Rock Police Department

incident report relative to the claimant’s assault.  The incident report identified the victim of the

battery as Deborah Duncan and the suspect as Debbie Evans.  The call was made at 10:32 a.m.,

and the office arrived at 11:30 a.m.   The narrative of the incident reflects:

S1 (Duncan) stated that she is the care giver for S2 (Evans) mother.
S1 further stated that S2 asked her to bring her food and when she
refused she slapped her several times in the face.  S2 then left N/B
from this location.  S1 refused medical and was advised to seek warrant
for S2. (RX. #1, p. 9).

After a thorough consideration of all of the evidence in this record, to included the

testimony of the claimant, review of medical records and other documentary evidence, application

of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 1, 2009, the employee-employer relationship existed between the parties, 

when the claimant earned wages sufficient to entitle her to weekly compensation benefits at the

rate of $50.00, for temporary total/permanent partial disability.

3. On June 1, 2009, the claimant did not sustain injuries to her knees arising out of 

and in the course of her employment with respondent.

CONCLUSIONS

The claimant contends that while within the course and scope of her employment on June

1, 2009, she sustained injuries to her knees when she assaulted; that the injuries required medical

treatment and resulted in a period of total incapacitation.  The claimant seeks corresponding

temporary total disability and medical benefits.  Respondent deny that the claimant sustained

compensable injuries to her knees. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation as a result of injuries having been sustained

subsequent to the effective date of the afore provisions.

Compensability

The claimant asserts that she sustained a specific incident injury while discharging her

employment duties on June 1, 2009.  Specifically, the claimant maintains that she was the subject

of an assault wherein she was hit in the back of the head and knocked to her knees by the blow. 

Claimant asserts that the most serious injuries growing out of the attack were to her knees.  As a

result of the injuries to her knees, claimant maintains that she is entitled to medical and temporary

total disability benefits.
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It is undisputed that the claimant was within the course and scope of her employment on

June 1, 2009.  Further, the evidence preponderates that the claimant was attacked by a resident in

the residence in which she was working on June 1, 2009.  A Little Rock Police Department

incident report was prepared in connection with the attack.  

The claimant testified that she did not experience difficulties with her knees prior to the

June 1, 2009, attack, and that she had not sought or obtained medical treatment in connection

with any knee complaints prior to the attack.  Indeed, the claimant attributes the complaints to her

knees and corresponding need for medical treatment to the fall she suffered in the June 1, 2009,

attack.  

The claimant has the burden of proving the compensability of her claim by a

preponderance of the evidence.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S. W.2d

677 (1998).  In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of the

evidence: an injury arising out of and in the course of employment; that the injury caused internal

or external harm to the body which required medical services or resulted in disability or death;

medical evidence supported by objective findings, as defined by Ark. Code Ann. §11-9-102 (16),

establishing the injury; and that the injury was caused by a specific incident and identifiable by

time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002).  Should the

claimant fail to establish by a preponderance of the evidence any of the requirements for

establishing the compensability of the claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the claimant has failed to sustain her burden of proof by
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preponderance of the credible evidence that she sustained injuries to her knees with the course

and scope of her employment with respondent on June 1, 2009.  Contrary to the claimant’s

assertions that she did not experience difficulties with her knees nor received medical treatment

regarding same prior to June 1, 2009, the evidence in the record is to the contrary.  The claimant

was seen by an orthopedic surgeon, Dr. Scott Bowen, on May 5, 2009, pursuant to a referral

from Dr. Thomas, for her complaint of right knee pain.  Further, when the claimant was next seen

by Dr. Bowen on June 23, 2009, which was subsequent to the June 1, 2009, work-related

incident, she did not disclose the history of the incident, nor did she attribute her bilateral knee

complaints to same.

The claimant testified that she fell to her knees as a result of being struck in the head

during the June 1, 2009, attack.  The narrative of the June 1, 2009, Little Rock Police Department

incident report, recites that the claimant was struck in the face several times.  There is no

indication of the claimant having fallen to her knees as a result of blows administered by her

attacker.  Indeed, the incident report noted that the claimant declined medical treatment.   The

claimant had pre-existing medical problems to her knees prior to June 1, 2009, for which she was

receiving active medical treatment.  The nature and the course of the claimant’s medical treatment

relative to her knee complaints did not alter or change subsequent to June 1, 2009.  The claimant

has failed to sustain her burden of proof by a preponderance of the credible that she sustained an

injury to her knees within the course and scope of her employment on June 1, 2009.  This claim is

respectfully denied and dismissed.

IT IS SO ORDERED.

   
____________________________________________________

      Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   


