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Claimant was represented by Mr. Kenneth E. Buckner, Attorney at Law,

Pine Bluff, Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 30, 2009, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

June 30, 2009, and a Prehearing Order was filed that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1" and made a part of the

record without objection, subject to any modifications made on the record at the

full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including November 19, 2008.

3) The claimant's compensation rate for temporary total

disability is $367.00 per week and the claimant's

compensation rate for permanent partial disability is $275.00

per week.

4) Claimant sustained a compensable head injury on

November 19, 2008.

5) All issues related to permanency are reserved.

6) Respondents have paid medical benefits for the claimant up

to June 25, 2009, and respondents have not paid any

indemnity benefits to date in this claim.

At the full hearing, the parties modified the issues to be litigated as outlined

in the Prehearing Order and agreed to litigate the following issues:

1) Whether the claimant sustained a compensable left bicep

injury.  (T. pg. 11, lines 4-17)

2) If compensability is overcome with regard to claimant's left

bicep injury, whether said left bicep injury is a scheduled

injury or unscheduled injury.

3) Whether the claimant sustained a compensable left wrist

injury.  (T.  pg. 13, lines 3-17)

4) Whether the claimant is entitled to temporary total disability

benefits for the periods December 3, 2008, through April 27,

2009, and also for the period of May 4, 2009, to a date yet to

be determined.  (T. pg. 8, lines 9-23)

5) Whether the claimant is entitled to additional medical

treatment for his admittedly compensable head injury.

At the full hearing, the claimant, in summary, contended the following:



NICANOR DOMINQUEZ (OCTAVO) - F811949

-3-

1) That he is entitled to temporary total disability benefits from

December 3, 2008, through April 27, 2009, and from May 4,

2009, to a date yet to be determined.

2) That he needs to have his head injury evaluated as stated by

Dr. Pollard, but respondents have repeatedly not authorized

such treatment.

3) Claimant may have some permanent impairment because of

the long head bicep injury and these benefits have been

controverted.

4) More specifically, claimant contends he sustained a ruptured

left bicep tendon.

5) That he sustained a compensable left wrist injury.  

6) Claimant contended that his left bicep tendon injury should be

categorized as an unscheduled injury.

At the full hearing, respondents contended, in summary, the following:

1) Claimant was injured and a scalp laceration injury was

accepted.

2) Claimant's major complaint has been concerning the left

shoulder.

3) There are no objective findings of a left shoulder injury, the X-

ray was normal and the MRI showed only bursitis with no

rotator cuff tear.  An arteriogram showed no tears and mild

degenerative changes only.  There is no evidence of a rotator

cuff tear or bicep tendon injury.

4) There is no objective medical evidence that the claimant has

sustained a compensable left wrist injury.

5) Respondents contend in the alternative, that should it be

proven that claimant sustained a compensable left bicep
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tendon injury that such an injury would be a scheduled injury.

DISCUSSION

The claimant, age 51, was working for Roy Smith Logging on

November 19, 2008, as a tree cutter.  The claimant testified he was using a

chainsaw to cut down trees on November 19, 2008, when a tree fell and struck

him on his head and shoulder.  The claimant testified as follows regarding the

incident on November 19, 2008:

A The day I suffered my accident it was around three o'clock in

the afternoon.  And I was cutting wood; I was cutting trees.

And as I was cutting one of the trees it got wrapped up and it

fell – it fell and hit me here in my head and hit me on my

shoulder.

Q Where you operating a chainsaw at the time?

A Yes.  Yes, I was working with a chainsaw.

Q Did the blow knock you to the ground?

A Yes.  When – when I had – I received the blow it startled me

and I fell to the ground.  I put my arm up and that's where I got

injured here and over here.  And it still hurts; my shoulder still

hurts.  And my head, that's where I got hit on my head.

(T. pg. 17, lines 11-23)

The claimant testified that when the tree struck him on the head it threw

him to the ground and in an effort to soften the blow he also hurt his left wrist.

The claimant testified that the tree caused a laceration to his head which resulted
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in the need for stitches.  The claimant testified that upon the tree striking him a

co-worker took him to a doctor in Fordyce.  Ultimately, the claimant stated that

eight days after the incident he went back to the doctor to have the stitches

removed, was given ointment, and pain pills.  The claimant testified Dr. Charles

Jones treated him for his head laceration.

W hile treating with Dr. Jones at the Dallas County Medical Center, Dr.

Jones ordered an MRI of the claimant's left shoulder which was conducted on

December 3, 2008.  The Dallas County Medical Center radiology report of the

claimant's left shoulder shows “normal study.”  (Cl. Ex. 2, pg. 4) Dr. Jones

diagnosed the claimant with a left bicep tendon tear and referred the claimant to

an orthopedic surgeon, Dr. Pollard.  (Cl. Ex. 2, pg. 7)  

The medical records show that the claimant saw Dr. Pollard initially on

January 29, 2009, for treatment of his left wrist and left shoulder.  Dr. Pollard's

January 29, 2009, medical report shows the claimant complained of pain in his

left shoulder and left wrist.  On January 29, 2009, Dr. Pollard in his report stated,

“W ith resisted elbow flexion, the pt has clinical findings consistent with a rupture

of the long head of the biceps.  He does not have swelling or ecchymosis in the

L arm, although this may have resolved subsequent to his injury in Nov.”  (Cl.

Ex. 2, pg. 9) After examining the claimant on January 29, 2009, Dr. Pollard

diagnosed the claimant with a rupture of the long head of the biceps, left arm, and
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de Quervain tenosynovitis of the left wrist.  Dr. Pollard also recommended an MRI

scan of the claimant's left shoulder for a possible rotator cuff tear.  The MRI of the

claimant's left shoulder was conducted on February 6, 2009, which showed the

claimant had no obvious rotator cuff tear and mild degenerative changes.  (Cl. Ex.

2, pg. 11)

The claimant returned to Dr. Pollard on March 4, 2009, with continued

complaints of left shoulder pain.  Dr. Pollard recommended an arthrogram of the

claimant's left shoulder to make sure the claimant did not have a subtle rotator

cuff tear that was not demonstrated on the MRI scan.  Dr. Pollard also sent the

claimant for physical therapy regarding his left shoulder.  In Dr. Pollard's March 4,

2009, report, he states the claimant's de Quervain tenosynovitis of the left wrist

has resolved.  (Cl. Ex. 2, pg. 12) On March 19, 2009, an arthrogram of the

claimant's left shoulder was conducted.  The arthrogram report of the claimant's

left shoulder showed that the left shoulder had no evidence for rotator cuff tear

with mild degenerative changes.  (Cl. Ex. 2, pg. 14)

The claimant returned to Dr. Pollard on May 21, 2009, and June 25, 2009,

with recurrent symptoms of pain in his left shoulder and left wrist.  As detailed by

Dr. Pollard, initially the claimant's left wrist pain resolved after an injection in the

first dorsal compartment.  However, after weeks passed the claimant's left wrist

pain recurred.  W ith continued complaints of pain, Dr. Pollard recommended a
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surgery on the long head of the bicep of the claimant's left shoulder/arm and a

release surgery of the claimant's first dorsal compartment of the left wrist.

Respondents controverted benefits related to the claimant's left bicep and left

wrist.

ADJUDICATION

Initially, at the prehearing conference, the parties agreed to litigate the

issue of compensability of the claimant's left shoulder or left upper extremity.

However, after much discussion at the full hearing, the parties could not agree

whether the claimant's alleged left bicep tendon injury was a scheduled or

unscheduled injury.  Finally, at the full hearing, the parties agree to narrow the

issue to whether the claimant sustained a compensable left bicep injury.  The

parties also agreed to leave it to the Commission to determine whether if a left

bicep injury had occurred whether such injury was a scheduled or unscheduled

injury.  In order to prove a compensable injury as a result of a specific incident

that is identifiable by time and place of occurrence, a claimant must establish: 1)

proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; 2) proof by a preponderance of the evidence that the

injury caused internal or external physical harm to the body that required medical

services; 3) medical evidence supported by objective findings establishing the

injury; and 4) proof by a preponderance of the evidence that the injury was
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caused by a specific incident and identifiable by time and place of occurrence.

A.C.A. § 11-9-102(4).  If the claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the compensability of the claim,

compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).  

W ith regard to the specific issue of whether the claimant sustained a

compensable left bicep tendon injury, I find that the claimant has failed to prove

by a preponderance of the evidence that he sustained a compensable left bicep

tendon injury.  Specifically, I find that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable left bicep

tendon injury with medical evidence supported by objective findings.  

In making my determination that the claimant did not sustain a

compensable left bicep tendon injury, I do not discount and specifically recognize

that both Drs. Jones and Pollard diagnosed the claimant with a left bicep tendon

tear.  (Cl. Ex. 2, pp. 7 & 9) I do note that Dr. Pollard on numerous occasions in

his reports state that the claimant has “clinical findings consistent with a rupture

of the long head of the biceps.”  The phrase “clinical findings” can pertain to both

objective clinical findings and subjective clinical findings.  To prove

compensability, the claimant must have “objective” clinical findings.

In nearly every instance where Dr. Pollard diagnoses the claimant with
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“clinical findings of a rupture of the long head of the biceps,” he immediately

proceeds or follows discussing the clinical findings with subjective evidence.  For

instance, Dr. Pollard's report of January 29, 2009, found at Claimant's Exhibit 2,

page 9, specifically states, “W ith resisted elbow flexion, the pt has clinical

findings consistent with a rupture of the long head of the biceps.”  “Resistant

elbow flexion” is not an objective finding.  In the same report, Dr. Pollard goes on

to state, “He does not have swelling or ecchymosis in the L arm . . . .”  In fact,

when an MRI was conducted of the claimant's left shoulder it specifically stated,

“Long head biceps tendon normal.”  (Cl. Ex. 2, pg. 11) Even Dr. Pollard in his

March 14, 2009, report stated, “The long head of the biceps did not appear to be

torn in the area that was imaged with the MRI scan.  There was no obvious tear.”

(Cl. Ex. 2, pg. 12) Even with the MRI showing no problem with the long head of

the left bicep, Dr. Pollard goes on to state, “On inspection of the L shoulder, pt

has findings of an obvious rupture of the long head of the biceps.  This is

accentuated with resisted elbow flexion.”  (Cl. Ex. 2, pg. 12) Once again, as

stated in Dr. Pollard's March 4, 2009, report, his finding of a rupture of the long

head bicep is backed up with “resisted elbow flexion.”

Still, Dr. Pollard was not convinced with the MRI of the left shoulder and

ordered an arthrogram of the claimant's left shoulder on March 19, 2009.  It must

be noted that in the March 19, 2009, arthrogram report, there is a specific finding
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of a normal bicep tendon sheath.  (Cl. Ex. 2, pg. 14)

Again, on April 23, 2009, Dr. Pollard states, “W ith resisted elbow flexion,

there is evidence of rupture of the long head of the biceps.”  (Cl. Ex. 2, pg. 16)

Once again, resisted elbow is not an objective finding of injury.  Again, on

May 21, 2009, Dr. Pollard states, “With resisted elbow flexion, the pt has

evidence of rupture of the long head of the biceps.”  (Cl. Ex. 2, pg. 18)   My

review of the medical reports show that the claimant has failed to prove by a

preponderance of the evidence a left bicep tendon injury that is supported by

objective medical findings.  Therefore, I find that claimant has failed to prove by

a preponderance of the evidence that he sustained a compensable left bicep

tendon injury.  Therefore, issue number two outlined herein is rendered moot.

The claimant contends that he sustained a compensable left wrist injury on

November 19, 2008, in the same incident which caused his admittedly

compensable head injury.  To prove a compensable left wrist injury by specific

incident, the claimant must once again prove by a preponderance of the evidence

on all four elements of compensability as outlined above.  W ith regard to the left

wrist, Dr. Pollard's January 29, 2009, report found at Claimant's Exhibit 2, page

9, shows objective evidence of injury to the claimant's left wrist.  The January 29,

2009, report from Dr. Pollard states, “On exam of the L hand and wrist, there is

mild swelling over the radial aspect of the L wrist over the first dorsal
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compartment.”  (Cl. Ex. 2, pg. 9) Clearly, the finding of swelling is an objective

finding; however, the fact that swelling of the claimant's wrist is not noted in any

medical reports until over sixty days after the November 19, 2008, incident leaves

this examiner to find that the claimant has failed to prove by a preponderance of

the evidence that his left wrist injury arose out of and in the course of his

employment with the respondent-employer on November 19, 2008.  

When reviewing the medical reports immediately following the

November 19, 2008, incident, there is no mention of left wrist pain until

December 11, 2008, even though the claimant had been treated three times

before December 11, 2008.  The emergency room report from November 19,

2008, found at Claimant's Exhibit 2, page 1, is illegible and no where can it be

translated to show any problems with the claimant's left wrist.  By the claimant's

own testimony, he did receive stitches to his head on November 19, 2008, while

in the emergency room and the next report shows that the claimant went in to

have those stitches removed on November 26, 2008, by Dr. Charles Jones.  (Cl.

Ex. 2, pg. 2) W hen the claimant went back to the doctor on November 26, 2008,

to have his staples removed he made no mention of shoulder pain or left wrist

pain and the only findings, subjective or objective, regarding the claimant's

condition consisted of the scalp laceration.  At the November 26, 2008, visit with

Dr. Jones, the report shows the claimant made no mention of any wrist
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complaints.  The claimant returned to Dr. Jones on December 3, 2008, and at that

time the claimant did mention left shoulder pain but made no mention of left wrist

pain as is evidenced in the December 3, 2008, report found at Claimant's Exhibit

2, page 3.   W ith the complaints of shoulder pain, an X-ray was done of the

claimant's left shoulder which found no problems and presented a normal study.

(Cl. Ex. 2, pg. 4) Only at the claimant's fourth visit to a doctor did he mention left

wrist pain.  On December 11, 2008, the claimant went back to the Dallas County

Medical Center and that report from December 11, 2008, shows no objective

signs of a left wrist injury.  (Cl. Ex. 2, pg. 5).  W ith complaints of left wrist pain,

Dr. Jones ordered a radiology exam of the claimant's left wrist.  The radiology

report found at Claimant's Exhibit 2, page 6, shows no problems with the

claimant's left wrist.  Also the radiology report specifically notes that the

surrounding soft tissues are unremarkable.  (Cl. Ex. 2, pg. 6) The medical records

show that claimant saw Dr. Jones again on January 6, 2009, and received a

referral for his left bicep tendon to an orthopedic; however, that report contains

no objective evidence of left wrist problems.

Once again, I do note that Dr. Pollard in his January 29, 2009, report

shows swelling of the claimant's left wrist; however, it also must be noted that

there were no objective signs of left wrist injury noted in any doctors' reports prior

to Dr. Pollard's report which was over sixty days past the November 19, 2008,



NICANOR DOMINQUEZ (OCTAVO) - F811949

-13-

incident.  The fact that the claimant did not mention a left wrist problem until his

fourth medical visit, coupled with the fact that the only objective evidence of a left

wrist injury arose over sixty days past the November 19, 2008, incident leaves

this examiner to find that the claimant has failed to prove by a preponderance of

the evidence that his left wrist injury arose out of and in the course of his

employment with the respondent employer on November 19, 2008.  Therefore,

I find that the claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable left wrist injury.

The claimant has requested temporary total disability benefits from

December 3, 2008, through April 27, 2009, and from May 4, 2009, to a date yet

to be determined.  In order to be entitled to temporary total disability benefits for

his admittedly compensable head injury, the claimant has the burden of proving

by a preponderance of the evidence that he remains within his healing period and

that he suffers a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  The medical records from

Dr. Pollard contain an opinion by Dr. Pollard that the claimant is unable to return

to work.  However, Dr. Pollard made it clear in his reports that he only treated the

claimant for his left wrist and left shoulder conditions, and I have previously

herein found that the claimant failed to prove those conditions as being

compensable.  Therefore, the periods of temporary total disability requested by
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the claimant must relate to the admittedly compensable head injury.  Nothing in

the medical reports state that the claimant should be off work for his admittedly

compensable head injury.  In fact, the claimant by his own testimony stated that

his head condition did not keep him from working.

A Yes.  Yes.  The cut healed.  That has healed, but I still have

little pain in my head from time to time and dizzy spells.

Q The dizzy spells and the pain in your head didn't keep you

from working though; is that correct?

A No.  No.  I don't – I don't have the pain very often.

(T. pg. 30, lines 12- 16)

Based on the medical records and the claimant's own testimony, I find the

claimant has failed to prove by a preponderance of the evidence that he suffered

a total incapacity to earn wages for the period of temporary total disability

requested herein.  Therefore, I find the claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total disability

benefits for the period of December 3, 2008, through April 27, 2008, or through

May 4, 2009, to a date yet to be determined.

Respondents have stipulated that claimant sustained a compensable head

injury.  It is incumbent upon employers to promptly provide for an injured

employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.   A.C.A. § 11-9-508(a).  The employee
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has the burden of proving by a preponderance of the evidence that the medical

treatment is reasonable and necessary in relation to his or her compensable

injury.  In this instance, the testimony from the claimant and the medical reports

contained herein show that the claimant still has pain and dizziness related to his

stipulated compensable head injury.  Dr. Pollard, although not the claimant's

treating physician for his head injury, has opined that it would be reasonable for

the claimant to see a primary care physician to further treat the claimant's

compensable head injury and complaints of pain and dizziness.  I find that such

an evaluation is reasonable, necessary, and related to the claimant's admittedly

compensable head injury.  Therefore, I find that the claimant has proven by a

preponderance of the evidence that he is entitled to additional medical treatment

in the form of an evaluation from the claimant's primary care physician regarding

his continued complaints of pain and dizziness related to his compensable head

injury.  Respondents are directed and ordered to arrange for an evaluation for the

claimant's continued treatment and evaluation for his compensable head injury

and said treatment is to be paid pursuant to Commission Rule 30.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his
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demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable left bicep tendon

injury by specific incident on November 19, 2008.

4) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable left wrist injury by

specific incident on November 19, 2008.

5) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability

benefits from December 3, 2008, through April 27, 2009, or

for the period May 4, 2009, to a date yet to be determined.

6) Claimant has proven by a preponderance of the evidence that

the additional medical treatment in the form of a follow up

evaluation as recommended by Dr. Pollard for his admittedly

compensable head injury is reasonable, necessary, and

related to the claimant's compensable injury and therefore the

respondents' responsibility.  The respondents are directed

and ordered to provide the claimant with further medical

evaluation regarding his continued symptoms of pain and

dizziness regarding his compensable head injury.

Respondents are directed to pay for the additional treatment

to the claimant's head injury pursuant to Rule 30.

AWARD

The claimant has proven by a preponderance of the evidence that he is
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entitled to the additional medical treatment in the form of further evaluation and

treatment as recommended by Dr. Pollard for his compensable head injury.

Respondents are directed and ordered to arrange for the additional medical

treatment for the claimant's admittedly compensable head injury now

recommended by Dr. Pollard forthwith, and respondents are directed and ordered

to pay for the reasonable and related costs of the claimant's additional medical

treatment for his admittedly compensable head injury pursuant to Commission

Rule 30.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


