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STATEMENT OF THE CASE

A hearing was conducted in the above style cause to determine the claimant’s entitlement

to workers’ compensation benefits.  On April 27, 2009, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Jimmie L. Dobbins and Todd Davis coupled with medical reports and

other documents comprise the record in this claim.
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DISCUSSION

Jimmie L. Dobbins, the claimant, with a date of birth of December 29, 1971, is a high

school graduate who commenced his employment with respondent-employer on March 3, 2008. 

Prior to his employment with respondent, the claimant’s work history had consisted of manual

labor, to include moving refrigerators and hauling freight.

Regarding the nature of the business of respondent-employer, claimant testified that

respondent takes shingles out and load them on the roof of houses.  The testimony of the claimant

reflects that his job duties entailed going out, unloading the shingles, and spreading them across

the roof.  The claimant’s job duties also entailed driving a truck.  In describing the truck that he

drove, claimant testified:

It was a class B truck and it had a conveyor belt on the back
that you shifted with a little remote on the back, from side to side, and
it goes up and down.  And once it’s up on the roof, you take the shingles
and put them on the belt, which then I would catch them and spread them
across the roof. (T. 13).

Claimant’s testimony reflects that the shingles were in bundles weighing approximately fifty (50)

pounds.  The testimony of the claimant reflects that he averaged four (4) or five (5) deliveries a

day; that a pallet of shingles consisted of 50 to 58 bundles.  Regarding the mechanics of his job in

physically unloading the shingles, claimant testified:

You would have one person on the truck and he would put them
on the belt and the belt shoots them up, and I would grab them and walk
them all the way to the end and place them on the lift.  The lift is something
like this right here, on each side, the back side and the front side. 

Because that’s how I had to do it.  I had to get them off the belt and
catch them like this and then just walk ‘em.  I had to level it all the way 
down, we couldn’t just stood them in one spot.  You had to walk them all the
way down.  No matter if the roof was all the way down to the end, you would
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have to walk ‘em down and stack them because my truck wasn’t like
the crane.  The crane truck is a remote control that picks them up by 
they self and sits the pallet up on the roof. 

But my truck, you couldn’t do that.  So therefore, I had to take
mine from the belt, catch them off the belt and then just walk ‘em. (T. 14-15).

Claimant estimates that the most that he had on a delivery was one with seven (7) to eight (8) full 

pallets.  At another point the claimant acknowledged that the number of bundles of shingles on a

pallet varied from thirty (30) to forty (40), depending on the type of shingles.

Claimant denies having any problems working because of his low back prior to the present

claimed injury.  While the claimant did not recall receiving treatment for his low back at Baptist

Hospital in 2000, he does not dispute medical records reflecting same.  Claimant does maintains

that his low back has never prevented him from working.

In addressing the basis for the present claim, claimant’s testimony reflects:

I was in Arkadelphia and I was waiting on this guy, I remember 
him, Bruce McDaniels.  Him and his father they own a little company,
they do houses.  And I didn’t have a temp riding with me that day.  
Normally I have a temp, but I didn’t have one that day.  So when Bruce
McDaniels got there he opted, you know, do you want to get on the truck
or up on the roof.  And I asked him, I said, you know, it didn’t matter to
me, so him and his father got up on the roof.  So I stayed down below and
started putting the shingles on the belt and just kept putting them on there.

When I got half way through the first pallet, and I felt something 
but I didn’t really, you know, think about it at the time cause I’m just,
you know, throwing shingles.  That’s how your body feels.  And I kept 
on throwing them and it was, I was trying to pry them from the ice that
up under . . .they was kind of frozen so you kinda had to tug on them, pull
on them to get them on the belt. (T. 16-17).

In identifying the date of the occurrence, claimant offered:

It was around Thanksgiving.  It was before, I’d say it was after, 
but it was before, that Wednesday.  I’m assuming that Wednesday, but
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I know it was in Arkadelphia.  I know that for a fact. (T. 17).

Regarding the availability of a temporary employee to assist with the unloading, claimant’s 

testimony reflects:  

A temp person . . . they call in from the temp service because
my truck requires two (2) people, you need one on the ground and one
on the roof.  The temp worker can’t get on the roof because of insurance
purposes, so I end up on the roof the majority of the time.  And the temp,
he takes them and puts the on the belt and I takes them off and walk them
across the roof. (T. 17-18).

The claimant testified regarding his actions following the onset of symptoms while unloading 

shingles in Arkadelphia “around Thanksgiving”:

Well, when I felt it, I continued to work cause I figured, you know,
it would go away cause it was just the strenuous job I was doing.  I felt 
that it would go away, so I continued working. (T. 18-19).

Claimant asserts that he first told supervisory personnel, Todd Davis - his manager, about

injuring his back the day before he left for the New Year’s holiday.  Claimant continued, regarding

the specific date:

I ‘m not sure, but I remember telling . . it was Todd, I was 
telling Todd, cause I remember that cause there was a little girl in 
the office when I went in there.  I assumed it was his daughter or 
something. (T. 19).

Claimant acknowledged that he did not tell anyone at work about his injury before Christmas

2008, but rather continued working.   Claimant maintains that after the Christmas holidays his

back gradually progressively worsened.  Claimant testified that he eventually went to a doctor. 

The testimony of the claimant reflects that he has not worked since December 29, 2008, due to

his back injury.

Claimant testified regarding his problems attributable to his back injury:
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I have a lot of days that I can’t stand up too long, or if I sit too
long, lay a certain way, you know.  I got on and off pains in it. (T. 20).

Claimant asserts that his symptoms have not gotten any better since December 2008.  Claimant

maintains that surgery to address his complaint will make it even worse.  Claimant insists that he

did not have any problem doing his job because of his back before the incident in Arkadelphia. 

Claimant testified that because of his long work hours he did not have any outside hobbies.

Claimant testified that he tried to return to work with his present condition, however was

told that there was no work.  Claimant’s testimony reflects that his work history has consisted of

manual labor jobs and that he has not had any training to do any other occupation:

No sir, I’ve looked at different jobs and explained to them my
problem and it’s just like they don’t want to deal with me because of 
the injury I have. (T. 21).

Claimant’s testimony reflects regarding the status of his back since December 29, 2008:

I can go about three (3) days without feeling nothing, but if I’m
moving around, it just constantly it bothers me.  It comes, stops, comes,
stops, comes and goes.

Well at this point I try to take some Advil or some Aleve to try to
give me some comfort, because, I mean, because I can’t really see a 
doctor at this point.

I sit on my couch in the living room and when it gets too bad, I 
just sit up and go to sleep.  Kind of slumped on my couch because of 
some form of comfort versus laying down. (T. 21-22).

Claimant denies that the flare ups or aggravations are bought on by any particular activity or 

actions.   Claimant continued:

I could go probably a week and a half without aggravating it, but
after that it kicks in.  Then it will go and then it kicks back in. (T. 22).

Claimant testified that even without the flare ups, he continues to have problems with his back:
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I can’t do things I used to do, you know, as far as, you know, just
toting my daughters. 

I have a one (1) year old and a three (3) year old.  She just had a 
birthday yesterday. (T. 22).

During cross-examination claimant acknowledged that he testified during his deposition

that he had no prior back problems of any kind.  Claimant also testified during the deposition that

he had no prior back problems, nor had he experienced any pain or discomfort in his back prior to

November 2008.  Claimant testified that he did not recall a  work injury which produced

discomfort, back pain and pain down his leg and resulted in a January 31, 2001, emergency room

visit.  While conceding the existence of the emergency room records regarding the visit, claimant

testified that he does not remember the visit.

The testimony in the record reflects that during his deposition, the claimant testified that

between 1996, and 2006, he worked only one (1) job for approximately one (1) year.  Further, the

testimony reflects that in 2006 claimant started doing manual labor type jobs, dock work and

factory type work.  Claimant acknowledged that the job he had before his employment with

respondent-employer was similar to that he performed for respondent-employer.  Claimant

concedes that there is documentation evidencing prior work-related injuries, however he

maintains that he does not recall them. (T. 26).

The testimony of the claimant reflects that he was mistaken when he identified the date of

the incident in Arkadelphia as the Friday after Thanksgiving, explaining:

Yes sir, because it was to the point, I had so much going on in
my life at that moment in time, certain things I’m going to forget.

But I know it was in Arkadelphia.  The guy was Bruce Daniels, 
him and his father.  (T. 27).
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The claimant did not tell anyone he was injured at the time experienced symptoms while

performing the Arkadelphia job, to included the customer - “Bruce Daniels”.  Claimant allowed

that the injury could have occurred on the Wednesday prior to Thanksgiving, however he is

certain that it was “around Thanksgiving” and on the “Bruce Daniels job” in Arkadelphia.

The claimant continued to work in full capacity through December 26, 2008.  Claimant

acknowledged that he did not say anything to supervisory personnel of respondent-employer

regarding his injury until after he had already gotten some medical treatment for his injury.  The

claimant testified during his deposition that he did fine until the morning of December 26, 2008,

when he woke up and could not get out of bed, and that for the first time he was in immense pain. 

Claimant testified during his deposition that when he woke up on the morning of December 26,

2008, his back condition had changed.

The testimony of the claimant reflects that his back pain started around December 26,

2008.  Claimant acknowledged that he had been off work Christmas Eve and Christmas day. 

Claimant denies that he had done anything different to cause his back to hurt to the point that he

was unable to get out of bed on the morning of December 26, 2008.  

Claimant maintains that he relayed a history of his work-related injury to medical

personnel at the time he sought treatment at the emergency room on December 26, 2008. 

Claimant testified that he did not recall telling medical personnel at the time of his December 26,

2008, emergency room visit that his back pain started four (4) days earlier.  The claimant was

unresponsive to contradictions in the medical records regarding his reporting of a work-related

accident, asserting:

Well, I went to the emergency room and I went about my back
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and I told them I hurt my back. (T. 32).

Claimant dispute that the first time he told a doctor about his back complaint being the product of

a work-related injury was to Dr. Mocek in March 2009.  Claimant concedes that he was having a

lot of abdominal pain and treatment for his stomach, “here and there”. (T. 33).  Claimant

acknowledged that a December 30, 2008, Baptist Medical Center visit for complaints relative to

his stomach did not make reference to his back pain.  Claimant denies that his back caused any

stomach problems.  

The claimant was seen by Dr. Tullis on January 12, 2009.  At the time of the afore visit the

claimant was in a wheelchair, explaining:

When I went to the doctor, my fiancé  got a wheel chair because
we had to park way down out there.  So when we got there, she got a 
wheel chair and pushed me to the doctor’s office. (T. 34).

Claimant maintains that Dr. Mocek related his back complaint to the work-related activities in

Arkadelphia.      

Claimant acknowledged a prior injury to his shoulder while in the employment of

respondent on July 7, 2008, and a hand injury on October 27, 2008.  Both injuries were reported

immediately and medical treatment furnished.  Claimant testified that he injured his shoulder when

he fell off a ladder and although he was still having problems with the shoulder he was able to go

back to work.  Claimant also returned to work following his October 2008 hand injury.

The claimant testified regarding his recollection of other events on the day of his back

injury while working in Arkadelphia:

The only thing like I say I remember is pulling something in my
back and clearing a check, calling into the little check system to clear a
check, and then Bruce talking about who was going to get on the truck 
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and who was going to get on the roof. (T. 38).

The testimony of the claimant reflects that during his employment with respondent-employer he

moved hundreds of bundles of shingles a day.  Claimant maintains given the present status of his

back he does not feel that he could return and do the same kind of work as he did for respondent.

A Form AR-N regarding the claimant’s claim, reflects a date of injury as the end of the

month of November 2008, at 10:00 a.m.  Claimant asserts that the source of his injury was a

specific incident of lifting shingles on either the Wednesday before Thanksgivings or the Friday

after Thanksgiving while working in Arkadelphia.  

Todd Joseph David, North Little Rock branch manager for respondent-employer, testified

that he is familiar with the claimant.  Mr. David testified that the claimant suffered a shoulder

injury in the employment of respondent in July 2008, and a hand injury in October 2008, both of

which were timely reported.  Mr. David added, regarding the reporting of work-related injuries:

It was same, you know, company policy, if you report it, I fill
out the accident report and send them on to wherever they need to go,
if it required medical treatment. (T. 51).

Mr. David testified that he first learned of the claimant’s back injury in the first part of

January 2009, when the claimant came to see him.  At the time of the reporting the claimant

relayed that to the best of his knowledge in occurred in Arkadelphia while unloading shingles. 

The claimant also informed Mr. David that he had received medical treatment over the Christmas 

holidays for his back complaint.  Regarding the date of the occurrence, Mr. David testified of the

claimant’s reporting:

Well, he . . .it was undetermined.  He was thinking it was around
Thanksgiving, and he described it.  He thinks he did it when he was in 
Arkadelphia.  (T. 52).
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The testimony of Mr. David reflects that based on his search of the time records the claimant was

not in Arkadelphia during Thanksgiving 2008.  Mr. David continued:

Well, we searched the delivery dispatch scheduling and we 
found when he was in Arkadelphia and that’s the date [December
5, 2008] I put on there. (T. 53).

The records also reflect that the claimant was delivering to a Mr. McDaniels at the time.  While

not his call to accept or deny a claim, only to file the report, Mr. David testified that the delay in

reporting by the claimant “raised a red flag” to him since the claimant had continued to work the

entire time.  Further, the testimony of Mr. David reflects that he did not notice any limitations or

problems with the claimant performing his job duties in December 2008.

During cross-examination Mr. David testified that the respondent-employer is in the

business of delivering shingles.  Regarding the weights and amounts of shingles, Mr. David

testified:

I mean it’s just, just to clarify, the pallets of shingles, the correct
weight is anywhere between fifty (50) and sixty (60) pounds, depending
on what type of shingles they are.  The pallets are thirty-six (36), up to 
sixty (60) bundles per pallet, depending on which manufacturer they 
come from.  The truck that Jimmie drives has a capacity of six (6) pallets.
And he described everything most accurately as the method of delivery,
but it is a two (2) man crew that operates in that vehicle. (T. 54).

Regarding the temps, Mr. David testified:

Well, actually, I’ve had several temps and it’s kind of an initiation 
process.  We bring in a temp and have them starting out on the roof truck.
And I have several employees just now that we’ve hired full time that 
started through the temp service and that’s the goal, to bring them in. . .
(T. 55).

The testimony of Mr. David reflects that the period between Thanksgiving and December

is a slower period respondent-employer.  Mr. David was aware of the claimant’s abdominal
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problem.    Regarding the availability of a temporary employee to the claimant on the December 5,

2008, Arkadelphia job, Mr. David testified:

I can’t say whether he did or not, I’m assuming that he didn’t
if that’s what he stated.  I don’t have the records from the temp agency.
(T. 57).  

The evidence discloses that the employees of respondent-employer were only off work December

24, 2008, and December 25, 2008.  Further the records of Mr.  David reflects that the claimant

continued to work from December 5, 2008, through December 23, 2008.  The claimant did not

work subsequent to December 23, 2008.

The medical in the record reflects that the claimant was seen at Arkansas Physical

Management, Inc., on December 10, 2008, with complaints of boils for three to four days.  (CX.

#1, p. 3).  

On December 26, 2008, the claimant was seen at the emergency room of St. Vincent

Health System for low back pain/injury.  The emergency room report reflects a history of back

pain which started four (4) days that was worse.  The ER report reflects that there was “no”

recent injury.  The claimant’s back pain was described as sharp and severe and exacerbated by

“deep breaths”.    The report also reflects that the claimant worked in a business loading and

unloading material.  The clinical impression of the claimant’s complaint, as reflected in the

emergency room records, is that of “low back pain - acute”.  While the physical examination

disclosed “tenderness” in the claimant’s left side, the presence of muscle spasm was not noted.. 

The ER nursing record generated in connection with the claimant’s December 26, 2008,

emergency room visit reflects that the “c/o (L) down back pain since Tuesday - increasing.  More

pain with movement & deep breaths  - Not sure if voiding more /less often or if urine strong
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order/color”. (CX #1, p. 9).  The claimant was prescribed “Vicodin and Flexeral for possible ____

strain”.  (CX. #1, p. 5).

On December 29, 2008, the claimant was seen at Arkansas Physician Management, Inc.,

by Dr. W. Blake McGown.  The December 29, 2008, report reflects, in pertinent part:

Comes in today with c/o severe LBP/stomach pain.  Went to the ER
last night at St. Vincent. pt does not have records. pain is worse when
taking deep breaths.  Is having diarrhea. no f/c/n/v/r

*       *       *

Assessment
LLQ abd pain
Left flank pain
Elevated blood sugar
Obstipation
Plan
1. MRI L spine
2. ROM exercises only
3. Obstipation handout
4. ER precautions
5. F/u after MRI . (CX. #1, p. 13-14).

The medical in the record reflects that the claimant was seen at the emergency room of 

Baptist Health Medical Center - North Little Rock on December 30, 2008.  The report relative to 

the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
The patient is a 37-year-old gentleman complaining of profuse diarrhea,
left-sided flank, left lower quadrant abdominal pain.  Has had no vomiting.
Seen at St. Vincent Infirmary Medical Center North multiple times for this.
He says they cannot find out what is wrong.  He is scheduled to see his 
primary care physician in a couple of days.  He denies any dysuria.  He
has a possible diagnosis of irritable bowel syndrome. (CX. #1, p. 18).

Following an examination by emergency medical personnel, the claimant’s complaint was 

diagnosed as “abdominal pain, unknown etiology”, for which he was given a prescription for 
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Lortab, Prevacid. (CX. #1, p. 19).  

On January 2, 2009, the claimant underwent a MRI of the lumbar spine at Baptist Health 

Imaging Center - Little Rock.  The report regarding the afore reflects, in pertinent part:

IMPRESSION:
There is mild dehydration of the L2-3 and L4-5 discs.
A small left foraminal and left lateral protrusion of the L2-3
disc is associated with an annular tear.  The protruding disc does
not impinge on the exiting left L2 nerve root.
A small left lateral protrusion of the L4-5 disc is associated 
with an annular tear.  The protruding disc contacts the left L4
nerve root after it has passed through the neural foramen, but it
does not displace the nerve root.
A small left foraminal protrusion of the T11-12 disc is noted.
The protruding disc contacts the exiting left T11 nerve root, but 
does not displace the nerve root.
Mild facet arthropathy is noted at the L5-S1 level.  (CX. #1, p. 21).

The claimant was seen at the emergency room of UAMS on January 4, 2009, with 

complaints of back pain, left flank pain, left side/back pain worsen with inhalation for the past 

three (3) weeks.  The ER report reflects that the onset of the claimant’s back pain was “gradual” 

and started three (3) weeks ago. (RX. #1, p. 19).

On January 12, 2009, the claimant was initially seen by Dr. Jason Tullis at Neurosurgery 

Arkansas pursuant to a request of Dr. McGown.  The New Patient Consult Form regarding the 

claimant’s January 12, 2009, visit to Dr. Tullis reflects a history of back pain for one (1) month.  

The physical examination disclosed pain and swelling.  The diagnosis included degenerative disc 

disease far lateral disc at 4/5. (CX. #1, p. 23).  The claimant was directed to remain off work for 

four (4) weeks and provided a follow-up appointment for February 9, 2009.

The medical in the record reflects that the claimant was again seen at the emergency room

of UAMS on January 26, 2009, as a result of having taken “3 muscle relaxers at 8 am and 3 at
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1300, attempting to get pain relief and out of pain med.” (RX. #1, p. 23).

At the time of the claimant’s follow-up visit with Dr. Tullis on February 9, 2009, he was

directed to remain off work until seen back on March 23, 2009. (CX. #1, p. 25).  In

correspondence of February 20, 2009, claimant was referred by Dr. Tullis to Dr. Christopher K.

Mocek, for pain management. (CX. #1, p. 25a).  On February 23, 2009, documents regarding a

request fo leave of absence for the claimant were completed by the claimant and Dr. Tullis. (CX.

#1, p. 25b-25d).

On March 6, 2009, the claimant was initially evaluated by Dr. Christopher K. Mocek, at

Innovative SpineCare, pursuant to the referral of Dr. Tullis.  The New Patient Evaluation report

of March 6, 2009, regarding the claimant reflects that his complaint of back pain was of three (3)

months duration.  The report further reflects:

HISTORY OF PRESENT ILLNESS:   This patient is a 37 year-old 
male who has a history of the above complaints.  He states that the pain
started in November 2008, after he injured himself on the job but didn’t 
see someone until Dec when the pain got worse.  They denied his WC
case because he waited so long to see someone for the pain.  He states
that he has no pain since 2/9/09 but he has been off work for 3 months
without heavy lifting.  He drives a truck and loads and unloads shingles
for a living.  He states that he could only sit for about 10 minutes and
stand for about 10 minutes when he had back pain.

*       *       *

REVIEW OF SYSTEMS:

*       *       *

Musculoskeletal:   Positive indications for back pain.  Denies joint pain,
stiffness of joints or swelling, weakness fo muscles/joints, muscle pain or
cramps, cold extremities and difficulty in walking.

*       *       *
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Lumbar Spine Exam: Full active range of motion with flexion and
extension of lumbar spine as well as rotation to the fright and left with
flexion and extension.  No tenderness to palpation over the spinous 
processes or lumbar paraspinous musculature bilaterally.  No tenderness
over the sacroiliac joints bilaterally palpation.
Motor: 5/5 musculature strength in all major muscle groups of the lower
extremities bilaterally.
Sensor: sensory is intact to light touch in all dermatomes of the lower 
extremities bilaterally.
Reflexes: patellar and achilles reflexes are 2+ bilaterally.  No clonus in
the calves bilaterally.
Straight Leg Test: negative straight leg test bilaterally.
Lower extremities: no edema in the lower extremities bilaterally.
Skin: no rashes in the lower extremities bilaterally, normal temp. to 
touch both legs.
Vascular: 2+ dorsalis pedis pluses in the lower extremities bilaterally

RADIOLOGY REPORTS:   MRI lumbar spine on 1-2-08 shows mild
dehydration of L2-3 and L4-5.  Small left foraminal and left lateral 
protrusion of the L2-3 disc that is associated with an annular tear.  Small
left lateral protrusion L4-5 disc associated with an annular tear.  Small 
left foraminal protrusion T11-12.  Mild facet artropathy is noted.

DISCUSSION:   This patient clearly has two disc with contained disc
herniations and annular tears which can be the result of heavy lifting.
Disc that develop annular tears are not always painful immediately upon
disc injury.  He has no pain in his back now since he has been off work.
This is a good time to strengthen his back.  I would rec’d job re-training
to prevent any possible further disc injury from heavy lifting.

IMPRESSION:
1. Herniated disc lumbar
2. Internal disc disruption lumbar
3. Degenerative disc disease lumbar
4. Lumbar spondylosis

PLAN:
1. Start 12 week Med-X program to strengthen back
2. Return in 3 months for MD visit.
3. Start walking program 20 minutes per day. (CX. #1, p. 26-29).

The record reflects the presence of a May 21, 2009, correspondence from Dr. Mocek regarding 
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the claimant, which reflects:

This patient was seen by me on March 6, 2009 for evaluation of his 
lower back.  He stated that he injured his back while at work throwing
shingles in November of 2008.

This injury could be the cause of his back problems because this type
of work involves repetitive lifting of weights of 50-100 pounds and also
involves a lot of repetitive twisting motions when the shingles are thrown.
(CX. #1, p. 30).

The evidence in the record reflects that the claimant was seen at Baptist Health on January

31, 2001.  The afore report reflects a history of present illness of having hurt his back on the job 3

to 4 years earlier while moving furniture and having aggravated it the night prior to the January

31, 2001, visit with complaints fo pain radiating to the right buttock and leg.  The claimant’s

complaint was diagnosed as probably lumbosacral strain.  (RX. #2, p. 1-3).

The record reflects the presence of a Form AR-N , Employee’s Notice of Injury, which

was signed by the claimant on January 12, 2009, which recites an injury to the left lower part of

the back.  The form attributes the injury to “putting the shingles on the conveyor belt and loading

them on the roof” at a customer’s home in Arkadelphia in November at the end of the month. 

Finally, the form reflects that respondent-employer was notified of the injury on 12/30/08. (RX.

#3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim 
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and the existence of the employment relationship between the claimant and respondents at all time

pertinent, to included December 5, 2008, when the claimant earned wages sufficient to entitle him

to weekly compensation benefits at the rates of $354.00/$265.00 for temporary total/permanent

partial disability.

2. On December 5, 2008, the claimant did not sustain an injury arising out of and in 

the course of his employment. 

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained a gradual onset back injury within the course and scope of his

employment with respondent.

DISCUSSION

The claimant maintains while within the course and scope of his employment he suffered

an injury to his low back which required medical treatment and rendered him totally incapacitated

from engaging in gainful employment commencing on or about January 29, 2008.  Claimant seeks

corresponding temporary total disability and medical benefits as well as controverted attorney

fees.  Respondents deny that the claimant sustained a compensable back injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

The claimant discharged duties in the employment of respondent-employer from March 3,

2008 through December 23, 2008.  There is not a dispute regarding the claimant’s assigned job

duties or the mechanics in which he discharged same.  The claimant operated a truck and was a

part of a two-man crew responsible for loading and unloading bundles of shingles.  Claimant
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either unloaded the bundles of shingles from pallets onto a conveyor belt, or removed the bundle

of shingles from the conveyor belt and placed them on the roof.  

Compensability

The claimant asserts that while unloading shingles in Arkadelphia he injured his back.  The

claimant acknowledged that the did not make mention of his injury at the time of its occurrence to

the customer that he was working with at the time.  Although the claimant maintains that the

symptoms attributable the injury progressive worsen until he was forced to obtain medical

treatment on December 26, 2008, he acknowledged that he continued discharging his regular

assigned duties following the injury until December 23, 2008, when respondent-employer shut

down for the Christmas holidays.  Further, claimant acknowledged that he did not report his injury

to supervisory personnel of respondent until after he had obtained medical treatment in connection

with the injury.

Claimant asserts the occurrence of a specific incident injury while discharging employment

duties in Arkadelphia.  In order to receive workers’ compensation benefits as a result of a specific

incident injury the claimant must establish 1) that the injury arose out of and in the course of the

employment, 2) that the injury caused internal or external harm to the body that required medical

services, 3) that there is medical evidence supported by objective findings establishing the injury,

and 4) that the injury was caused by a specific incident and identifiable by time and place of the

occurrence.  Ark. Code Ann. §11-9-102 (4)(Supp. 2007).  The claimant has the burden of proving

a compensable injury by a preponderance of credible evidence. Ark. Code Ann. §11-9-102 (4)(E)

(i) (Supp. 2007).  Should the claimant fail to prove any one of the afore requirements by a

preponderance of the evidence compensation must be denied.  Mikel v. Engineered Specialty
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Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  

It is not a prerequisite to compensability that the claimant identify the precise date upon

which an accidental injury occurred, rather the claimant must only prove that the occurrence of

the injury is capable of being identified.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001).  During the course of this claim the claimant has identified the date of injury

as November 28, 2008, the end of November 2008, the Wednesday before Thanksgiving and the

Friday after Thanksgiving.  In the instant claim, the evidence preponderates that during the

relevant period asserted, the claimant performed work for respondent-employer in Arkadelphia on

December 5, 2008.    

The claimant acknowledged that he did not report any injury to Bruce McDaniels, the

Arkadelphia customer, at the time of the occurrence.  Further, the claimant did not report a back

injury to supervisory personnel of respondent until after receiving medical treatment for low back

complaints on December 26, 2008.  Indeed, the credible evidence in the record reflects that the

claimant report a work-related back injury to his supervisor until January 7, 2009.  The credible

testimony of the claimant’s supervisor reflects the he did not observe in limitations or restrictions

being exhibited by the claimant prior to the time claimant last discharged employment duties on

December 23, 2008.  

An examination of the medical evidence in the record is devoid of any reference to a

work-related injury as the basis for the medical treatment claimant received in connection with his

low back pain complaints until the March 6, 2009, evaluation by Dr. Christopher K. Mocek.  The

credible evidence in the record reflects that the claimant was not experiencing any physical

limitations or restrictions and the he was fully discharging his regular job duties through the time
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respondent shut down operations for the Christmas holiday on December 23, 2008.  When

claimant awoke on December 26, 2008, he experience severe low back pain which prompted him

to seem medical treatment.  In recounting the history of his pain, the claimant relayed to

emergency medical personnel that the pain started “4 days ago”, placing the onset on December

22, 2008.

In opining of a nexus between the claimant’s low back injury and his employment duties,

Dr. Mocek relayed that the same “could” be the cause of the injury.  In order to prove that he is

entitled to compensation for his back injury, the claimant is required to prove either that he

sustained an injury arising from a specific incident identifiable by time and place of occurrence or

that he sustained an injury arising out of and in the course of employment that is the major cause

of the disability or need for treatment.   Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty.  Ark. Code Ann. §11-9-102 (16) (B);

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  In order to be within a

reasonable degree of medical certainty, a medical opinion must be more than speculation.

Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).  Specifically, expert

opinions based upon “can”, “could”, “may”, or “possibly” are not opinions stated within a

reasonable degree of medical certainty.  Frances v. Gaylord Container Corporation, 341 Ark.

527, 20 S.W.3d 280 (2000).

The claimant has failed to sustained his burden of proof by a preponderance of the credible

evidence that he sustained a specific incident injury on December 5, 2008, in the employment of

respondent-employer, or that he sustained an injury arising out or and in the course of his

employment that is the major cause for the disability or need for treatment.  This claim is
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respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


