
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F902859

PAUL DICKERSON, EMPLOYEE
CLAIMANT

CHARLES LEDBETTER LOGGING, INC.,
EMPLOYER RESPONDENT

AMERICAN INTERSTATE INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 28, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 9, 2009, in Hope, Arkansas.  A Prehearing Order was

entered in this case on August 24, 2009.  The following

stipulations were submitted by the parties, either in the

Prehearing Order or during the hearing, and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer-employee relationship existed on
January 19, 2009, when the claimant sustained a
compensable left shoulder injury.

3. The claimant returned to work for Charles
Ledbetter Logging from March 1, 2009, until
March 27, 2009.
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4. The claimant's average weekly wage of $655.00
entitles him to compensation rates of $437.00 per
week for temporary total disability and $256.00
per week for temporary partial disability.

 
By agreement of the parties during the course of the

hearing, the issues to be litigated and resolved at the

present time were limited to the following:

1. Compensability of alleged right shoulder and neck
injuries.

2. Medical treatment including but not limited to a
right shoulder surgery proposed by Dr. Kenneth
Martin, a referral to Dr. Zachary Mason as
proposed by Dr. Martin, Dr. Dorman's treatment,
and emergency room treatment at Baptist Hospital
on March 27, 2009.

3. Temporary total disability compensation from
January 20, 2009, until March 1, 2009.

4. Temporary partial disability compensation from
March 1, 2009, to March 21, 2009.

5. Temporary total disability or temporary partial
disability from March 21, 2009, to a date yet to
be determined.

The record consists of the October 9, 2009, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.
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2. The employer-employee relationship existed on
January 19, 2009, when the claimant sustained a
compensable left shoulder injury.

3. The claimant returned to work for Charles
Ledbetter Logging from March 1, 2009, until
March 27, 2009.

4. The claimant's average weekly wage of $655.00
entitles him to compensation rates of $437.00 per
week for temporary total disability and $256.00
per week for temporary partial disability.

5. The claimant established by a preponderance of the
evidence that he sustained a compensable right
shoulder injury.

6. The claimant established by a preponderance of the
evidence that he sustained a compensable neck
injury.

7. The claimant established by a preponderance of the
evidence that the right shoulder surgery proposed
by Dr. Martin is reasonably necessary to treat his
right shoulder injury.

8. The claimant established by a preponderance of the
evidence that a referral to Dr. Zachary Mason, as
proposed by Dr. Martin, to evaluate the claimant's
compensable neck injury is reasonably necessary to
treat that injury.

9. The claimant has established that Dr. Dorman's
treatment at issue in the record is reasonably
necessary for treatment of the claimant's
compensable injuries on those occasions when Dr.
Dorman addressed the claimant's neck and shoulder
conditions.

10. The claimant has established by a preponderance of
the evidence that the emergency room treatment
that he received at Baptist Hospital on March 27,
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The claimant’s attorney on direct examination indicated that
the last day of work was March 21, 2009.  The parties
ultimately stipulated later in the hearing that the

4

2009, was reasonably necessary for treatment of
his compensable neck injury.

11. The claimant has established by a preponderance of
the evidence that he is entitled to temporary
total disability compensation from January 20,
2009, until March 1, 2009.

12. The claimant has established by a preponderance of
the evidence that he is entitled to temporary
partial disability compensation from March 1,
2009, through March 27, 2009.

13. The claimant has established by a preponderance of
the evidence that he is entitled to temporary
total disability compensation from March 28, 2009,
to a date yet to be determined.  

DISCUSSION

The claimant sustained an admittedly compensable left

shoulder injury on January 19, 2009, when the truck he was

driving for Charles Ledbetter Logging overturned and landed

on the driver’s side door.  Through a course of referral,

Dr. Charles Pearce performed left shoulder surgery on

February 16, 2009.  (T. 7) The claimant attempted to return

to light duty work for Charles Ledbetter Trucking on

March 1, 2009, but the claimant testified that he left work

on March 21, 2009,1 due to pain.  (T. 25) 
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Subsequent MRIs established that the claimant has a

right shoulder abnormality and a cervical abnormality in

addition to his left shoulder abnormality treated by Dr.

Pearce.  Dr. Kenneth Martin has proposed a right shoulder

arthroscopy and rotator cuff repair. (C. Exh. 1 p. 37) Dr.

Martin also proposes a referral to Dr. Zachary Mason to

address the claimant’s neck problem.  The respondents

contend that the claimant did not sustain a compensable neck

injury or a compensable right shoulder injury on January 19,

2009.  The respondents also contend that the claimant is not

entitled to any period of temporary disability benefits when

he was released to light duty work because the respondents

had light duty work available for him. 

After hearing the live testimony, observing the

demeanor of the witnesses, and comparing the claimant’s

testimony to the other evidence in the record, I find the

claimant’s testimony credible in all regards, and I find

that the claimant has established by a preponderance of the

credible evidence that he is entitled to all of the benefits

currently at issue in this claim for the following reasons. 
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1.  Compensable Neck and Right Shoulder Injuries

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, I find that the claimant has

established by a preponderance of the evidence each of the

requirements necessary to establish that he sustained

compensable neck and right shoulder injuries, in addition to

his admittedly compensable left shoulder injury in the

trucking accident on January 19, 2009.

In this regard, I find that a truck overturning in a

motor vehicle accident is a specific incident as the term
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“specific incident” is used in Arkansas Code Annotated

Section 11-9-102.  I also note that the claimant’s right

shoulder injury is established by medical evidence supported

by objective MRI findings which Dr. Martin has interpreted

as indicating a tear of the supraspinatus tendon and

infraspinatus tendon of the claimant’s right shoulder, and

for which Dr. Martin proposes a right shoulder arthroscopy

and rotator cuff repair.  (C. Exh. 1 p. 36-37) The

claimant’s neck injury is likewise established by medical

evidence supported by objective MRI findings which Dr.

Martin and Dr. Jason Beck have stated indicate a mass effect

on the exiting left C7 nerve root in the claimant’s neck,

and for which Dr. Martin proposes a referral to Dr. Zachary

Mason.  (C. Exh. 1 p. 32, 36-37) I find that these

abnormalities represent internal harm to the claimant’s body

which require medical treatment and which, as discussed

below, have also caused the claimant at least temporary

disability.     

I also find that the claimant has established by a

preponderance of the evidence that both his right shoulder

injury and his neck injury were caused by the truck accident

on January 19, 2009.  In reaching this conclusion, I am
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highly persuaded by the information that Dr. Robert Dorman

provided on September 29, 2009, indicating that (1) Dr.

Dorman had treated the claimant as a patient for sixteen

years before the accident on January 19, 2009; (2) In that

time, Dr. Dorman had not treated that claimant for any neck

or shoulder problems until after the accident; and (3) In

Dr. Dorman’s opinion, the claimant’s neck and bilateral

shoulder problems are the result of his automobile accident

on January 19, 2009. (C. Exh. 1 p. 22)  

I am also persuaded by the claimant’s testimony, as

corroborated by Dr. Dorman’s written information, which

persuades me that the claimant had not had any problems

before the accident, and that he did not hurt his shoulder

in his prior work on river boats or as a mechanic.  (T. 35)

The claimant’s credible testimony also persuades me that he

was experiencing a lot of pain in his neck and in both

shoulders beginning with the accident and continuing

thereafter.  (T. 10) I note that the claimant’s medical

reports in fact mention pain in the neck and both shoulders

when he went to Dr. Young’s office for the first time on

January 20, 2009, the day after the accident.  (C. Exh. 1 p.

1) Dr. McLeod’s office also recorded pain in both shoulders
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and the neck when the claimant first saw Dr. McLeod on

referral on February 2, 2009.  (C. Exh. 1 p. 4)

I note that Dr. Dorman’s unrebutted medical opinion on

causation does not appear on its face to be based on any

material mistake of fact, and to the contrary, appears to be

consistent with and supported by the fact that the

claimant’s bilateral shoulder and neck complaints began with

the accident on January 19, 2009.

While I recognize that Dr. Young wrote that the

claimant’s right shoulder was “fine” on January 26, 2009,

this notation by Dr. Young was subjective, and I note that

the claimant’s right shoulder was certainly not “fine” on

January 20, 2009, or on February 2, 2009, when Dr. Young’s

staff and then Dr. McLeod’s staff recorded complaints of

right shoulder pain from the claimant.  (C. Exh. 1 p. 1, 4) 

Under these circumstances, I place no significance on Dr.

Young’s notation of “fine” on January 26, 2009.

Consequently, for all of the reasons discussed herein,

I find that the claimant has established by a preponderance

of the evidence each of the requirements necessary to

establish that he sustained compensable right shoulder and
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left shoulder injuries, in addition to his admittedly

compensable left shoulder injury, on January 19, 2009.  

2.  Reasonably Necessary Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

I find that the claimant has established by a

preponderance of the evidence that all of the medical

treatment in the hearing record for his neck and both

shoulders, including but not limited to the right shoulder

surgery proposed by Dr. Martin, and the referral to Dr.

Mason proposed by Dr. Martin for the claimant’s neck injury,

are all reasonably necessary for treatment of the claimant’s
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compensable injuries.  The respondents have not offered any

medical opinion indicating that the surgery proposed by Dr.

Martin is inappropriate for the abnormalities indicated by

MRI, and the respondents have not offered any medical

opinion indicating that the referral proposed by Dr. Martin

to Dr. Mason for the claimant’s neck is inappropriate for

the claimant’s neck abnormality indicated by MRI and his

persistent hand symptoms which a specialist may or may not

conclude require surgery on the C7 abnormality in his neck.

I also find that the claimant’s course of treatment

with Dr. Scott Exum at Baptist Hospital on March 27, 2009,

and with Dr. Robert Dorman for neck and shoulder complaints

beginning on March 18, 2009, have been reasonably necessary

to treat his injuries as well.  In these regards, I note

that Dr. Pearce advised the claimant on March 24, 2009, that

all future medications should be coordinated through his

family physician, and also advised the claimant that he does

not treat patients for neck pain or hand numbness.  (C. Exh.

1 p. 11) 

I find credible the claimant’s testimony that on March

21st (later in the hearing determined to be March 27th) that

the pain in his shoulders got so bad that he left and tried
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to go back to Dr. Young, who would not see him again without

preauthorization, so he then saw Dr. Dorman who sent him to

the emergency room in Arkadelphia, where Dr. Exum placed him

in off-work status until the claimant could undergo a

cervical MRI.  (T. 25-26, C. Exh. 1 p. 12) I find this

course of emergency treatment on March 27, 2009, for severe

pain, all reasonably necessary under the circumstances

presented to the claimant on that date by his physicians. 

3.  Temporary Disability

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  

I find that the claimant has remained in his healing

period at all relevant times because Dr. Martin has proposed

reasonably necessary right shoulder surgery which the

respondents continued to refuse to provide as of the date of
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the October 9, 2009, hearing, and because as of the date of

the October 9, 2009, hearing the claimant had also not yet

received a reasonably necessary referral to Dr. Mason to

determine appropriate treatment for his compensable neck

injury.  

I also find that the claimant, a truck driver, has

established by a preponderance of the evidence that he was

totally incapacitated from working by a combination of his

left shoulder injury, his right shoulder injury, and his

neck injury at all relevant times from January 19, 2009,

through October 9, 2009, and continuing to a date yet to be

determined.

While the respondents contend that the respondents had

light duty work available at all times when the claimant was

released to light duty, and while it is true that the

respondents put the claimant back to working answering

phones and picking up trash from March 1, 2009, until

March 27, 2009, I point out that Dr. Exum placed the

claimant in off-work status on March 27, 2009, pending an

MRI which the claimant did not receive until months later

after requesting and receiving from the Commission a change

of physician from Dr. Pearce to Dr. Martin.  Dr. Dorman
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likewise recommended that the claimant remain off work on

April 2, 2009, and on September 3, 2009.  (C. Exh. 1 p. 18-

19) Dr. Martin likewise opined on September 25, 2009, that

the claimant should remain off work.  (C. Exh. 1 p. 37)

I find credible the claimant’s testimony that he

experienced a lot of pain in both shoulders and his neck

beginning with the accident.  (T. 10) I am unclear on this

record what work status the claimant’s physicians placed him

in from January 19, 2009, until March 1, 2009.  However, in

light of his ongoing pain, his untreated injuries, and the

various conclusions of physicians thereafter that the

claimant is disabled from his untreated injuries, I find

that the claimant has been totally disabled since

January 19, 2009.  While the respondents did provide the

claimant a period of gratuitous light duty work picking up

paper and answering telephones from March 1, 2009, until

March 21, 2009, the claimant’s testimony persuades me that

the pain from his untreated injuries was unbearable by

March 27, 2009.  In light of the claimant’s credible pain

complaints, his inability to obtain necessary diagnostic

testing, surgery and referral, and the overlapping medical

reports taking the claimant off work at all times after
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March 27, 2009, I accord no significance to the evidence

that Ledbetter Logging had light duty work available for the

claimant.  (T. 49) I conclude instead that the claimant at

all relevant times has been totally incapacitated from

working.  However, the respondents are of course entitled to

a credit against liability for the claimant’s wages for the

four weeks in March that the claimant attempted to return to

work picking up trash and answering telephones.     

Consequently, for the reasons discussed herein, I find that

the claimant has established by a preponderance of the

evidence that he is entitled to temporary total disability

compensation from January 20, 2009, until March 1, 2009, and

again from March 28, 2009, to a date yet to be determined. 

Based on the wages paid to the claimant from March 1, 2009,

through March 27, 2009, I find that the claimant is entitled

to temporary partial disability during this period to be

paid at the temporary partial disability compensation rate

stipulated to by the parties at the hearing.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this
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award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


