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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 20, 2009,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD, Attorney at Law, Littler
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s 

entitlement to workers’ compensation benefits.  On February 2, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Teresa Cope, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  The testimony of Fred Fraser, the safety director of
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respondent, was obtained by deposition on April 1, 2009, subsequent to the hearing due to illness,

and is herein designated a part of the record as Respondent Exhibit #3.

DISCUSSION

Teresa Marie Cope, the claimant, with a date of birth of April 8, 1962, was employed by

respondent-employer as an over-the-road truck driver on several occasions, with the initial period

of employment commencing on or about May 3, 2006.  The claimant had a varied work history

prior to her employment by respondent.

The claimant’s work history reflects that she did medical transcription for about twelve

(12) years and owned a transcription company for several years.  Claimant performed legal and

medical transcription as a court reporter.  The claimant has also preformed factory work, Penn

Athletics.  While employed at Penn Athletics claimant sustained two (2) work-related injuries: in

1982 - thoracic outlet syndrome and the removal of a rib that was cutting off circulation in her

right arm; and 1984 surgery to remove  ganglion cysts from one of her wrist.  The claimant

returned to work following the afore procedures, and denies having any kind of permanent

problems as a result of same.  

In 1998, while employed by Papa John’s Pizza, the claimant sustained injuries in a motor

vehicle accident in which her vehicle was rear-ended knocking her vehicle into the car in front of

her.  Claimant received initial medical treatment for “a real bad headache” growing out of the

accident.  Claimant did not file a workers’ compensation claim in connection with the accident,

and returned to work without follow-up care.

The claimant commenced her employment as a truck driver in 2001.  The testimony of the

claimant reflects that her duties as a truck driver include driving the truck over-the-road, doing
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some unloading of the truck, maintaining her driver’s log and other paper work.

While employed by Charles Transports in 2002, the claimant sustained injuries as a result

of a motor vehicle accident.   The claimant underwent a fusion of two (2) levels of her cervical

spine under the care of Dr. John Brophy, a Memphis neurosurgeon, as a result of the injury

growing out of the motor vehicle accident.  Claimant also sustained an injury to her back, a

compression fracture, in the motor vehicle accident, which was treated non-surgical.  

In 2004, while employed by Equity Transportation the claimant suffered an injury to her

left shoulder.  Claimant explained the mechanics of the left shoulder injury:

I was pulling a fifth-wheel pin.  I tried it with my right arm, and
didn’t get it, so I braced myself and reached underneath like this (indicating)
to pull the pin, and when I did, it impinged my left shoulder.  And that was
in September, and then in December,  - I kept on - I reported ti, but I kept
on working, and in December, I was in Washington - State of Washington -
and I was unloading hot water heaters - industrial-size hot water heaters -
on the little dolly, pulling them up a ramp, and one (1) of them went to fall
off, and I caught it with my left arm, and that’s when it tore my rotator cuff.
(T. 13-14).

Claimant underwent surgery by Dr. Edward Cooper, a Jonesboro orthopedic surgeon, and was

later released to return to work without any restriction.  

In 2005, the claimant sustained serious injuries in an automobile accident.  The claimant’s

injuries consisted of broken ribs, a fractured right knee, as well as an injury to her nose and the

loss of a tooth.  The claimant received treatment for her injuries under the care of her family

physician, Dr. Kazinski, and Dr. Spencer Guinn, an orthopedic surgeon.  Claimant maintains that

following her recovery from the injuries growing out of the automobile accident she did not have

any kind of continuing problem.  Indeed, it was following her recovery from the 2005, injuries

that she first obtained employment with respondent.
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Claimant commenced her employment with respondent-employer on or about May 3, 

2006.   Claimant testified that in July 2006, she respondent two (2) weeks notice of her plans to

leave the employment of same.  Claimant explained that she planned to start work with another

company in Chattanooga, Tennessee, however after the death of her mother, she decided against

it and returned to the employment of respondent-employer.   

The claimant had another break in her employment with respondent in December 2006. 

Regarding the afore, claimant testified:

Yes.  December of ‘06, I was let go, because of a misunderstanding
between me and Mr. Fraser, and he put it on my DAC report that I refused 
a drug test, but I did not.  I was on the road, headed to Texarkana, and I was
running late.  I just stopped in to get a windshield wiper blade and directions.

Let’s see - that was the first of December - I think it was like the first
or second week in December of ‘06, and then I went to the Substance Abuse
Professional, and he released me back to driving the truck, you know . . .
(T. 17).

In January 2007, claimant started working for Bluhm (phonetic), another over-the-road motor

carrier, where she remained until May/June 2007.  Claimant testified regarding the circumstances

surrounding her return to the employment of respondent-employer:

The asked me to come back to work for them.  I went out there to 
ask how I could fix my DAC Report, cause I didn’t know that was on there
that I refused a drug test, because I didn’t.  It was a misunderstanding. (T. 18).

Claimant testified that the application process entailed updating her work history since leaving the

employment of respondent-employer in December 2006.  Claimant continued to work for

respondent-employer after her return in June 2007, until 2008.

With respect to her initial employment with respondent-employer in May 2006, and the

application process, claimant acknowledged her signature on the May 3, 2006, Conditional Job
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Offer and Medical Review.  The documents reflected questions regarding pre-existing workers’

compensation injuries and other injuries and illnesses resulting in surgery or lost time from work. 

Regarding the afore and the responses reflected on the documents, claimant testified:

I really don’t.  I think that I was talking to Fred, and he and I 
were discussing stuff, and I must have just thought I was finished with
this part, and then went on to the next cause I had no reason not to tell 
them, you know. (T. 19).

The documents reflect information regarding the claimant’s 1984 workers’ compensation 

injuries.  Claimant provided the afore information during the application process:

I did, verbally.  We were discussing it and they asked me if I’d 
have any trouble; I said I needed, if they could possibly put the finder 
mirrors on the front of the truck, that would help me because of my neck
injuries, so I wouldn’t have to turn and look at the side mirrors as often,
cause you can see - from the finder mirrors, you can see all the way down
the side of the truck.  (T. 20).

The claimant was unable to provide an explanation of the absence of any neck surgery on the 

documents, noting:

I just think that I was talking to Fred and I think that I must have 
thought that I was finished with that page.  That’s the only think I can 
think of. (T. 20-21).

Claimant testified that Fred Fraser was the Safety Manager in Personnel and the individual that

hire her to work at respondent-employer.  Claimant maintains that she provided information to

respondent-employer regarding her neck surgery and neck problems during her employment

application process to Mr. Fraser.  Corroborative of the afore claimant testified:

I just asked for the mirrors, because I had had three (3) discs fused
in my neck, and I asked could they possibly put the mirrors on the truck for
me, and he said yes.  And they’ve done that on every truck for me that they
put me in - like if they take me out of one truck and put me in another, they
would take the mirrors on there for me. (T. 21).
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Claimant testified that she did not recall having a discussion with Mr. Fraser regarding her back,

but rather dealt with it because it was just an everyday thing.  The claimant acknowledged

discussing her prior shoulder injury with Mr. Fraser during the May 2006, employment application

process noting that it was listed on the paperwork that she completed.  Claimant’s testimony

reflects that from the date of her hire in 2006 until her injury in 2008, she did not have any

physical restrictions as a result of any of the pre-existing problems that prevented her from driving

her truck, noting that some weeks she worked over seventy (70) hours.  Claimant also maintains

that she did all the physical requirements of her job, to include lifting, opening the doors, and

performing pre-vehicle inspections.      

Claimant acknowledged that at some point in time she was prescribed Prozac, explaining:

That’s just been in the last few months.  Like two (2) months - 
I think I’ve had two (2) prescriptions. (T. 23).

The claimant’s testimony reflects that at the time of the death of her mother in 2006 she

experienced problems with depression for which she was prescribed Paxil.  Claimant denies taking

Paxil while driving a truck:

I would take me medications at night, and I sleep - we have 
ten (10) hour breaks.  I only take medications at night - blood pressure
medications and anything else that the doctor requires me to - you know,
for my health issues. (T. 23).

Claimant testified that her medication did not interfere with her ability to drive her truck:

It only helps me to rest at night so that I could drive better and
safer the next day - so that I could get rest, so I could sleep. (T. 24).

The claimant testified regarding the impact of the death of her husband, who was her team driver,

on her ability to drive and work:
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That was in February of ‘04, and I didn’t return back to work
until June of ‘04, so it did - you know, there’s a period of time there I
couldn’t .   .   .  (T. 24).

The present claim centers on the claimant’s 2008 shoulder injuries during her employment

with respondent-employer.  The testimony of the claimant reflects, regarding the afore:

Okay.  I had the trailer and they have two (2) handles that you
pull up and pull out, and this had been previously damaged - the door
had.  I guess somebody had slammed it against the dock.  I had to jerk
them open, and when I jerked those open, I felt, you know, like it strained
or pulled my shoulders, and I made a not of it on my log sheets, and I was
hoping it was just pulled muscles.  I think it was a day or two (2) later, 
there was ice and snow on the ground, a blizzard-type situation.  Matter
of fact, the shipping office told me to hurry up and get out of there because
it was getting worse and, anyway, I had to open the door to get my load 
lock out of the back of the truck, cause we have to keep up with those to
secure our loads.  And when I went to open that door, I had it with - 
holding it with my right hand, and the wind grabbed it, and I reached to 
grab with my left arm to hold it, and it still jerked it out of both arms and 
it ripped this [left] shoulder and tore these ligaments (indicating). (T. 25-26).

Claimant’s testimony reflects that while the initial incident occurred on January 10, 2008, the 

“ripping” incident happened on January 11, 2008.  Claimant also testified regarding a subsequent 

work-related incident relative to her shoulders:

On the 15th , I believe it was, when I went to open the other trailer
door and it was just like the other one, and it was hard to open.  Usually, 
they’ll pull out real easy, you know, I mean, you can  - a kid could do it,
you know, a little kid ten (10) year old kid could usually pull those open
without no problem.  But, you know, when I had to yank on them, and 
when I yanked on those I had the burning sensation in my shoulders. (T. 26).

The claimant offered that the incident of January 15, 2008, served as an aggravation:

Yes, sir, I believe it was.  I believe the main injury was on the 11th,
when the door ripped out of my hands, because, you know, that’s when 
I felt the most pain. (T. 27).

The testimony of the claimant reflects that she continued working between the January 10,
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2008, incident and the January 15, 2008, incident, explaining:

Very slowly.  I worked - I had to alternate hands, using hands.
I had to stop at a lot of rest areas to rest my arms - truck stops, ten (10),
fifteen (15), twenty (20) minutes. (T. 27).

Claimant testified that she worked seventy-two (72) hours the week of her injury in January 

2008.  With respect to the point in time that she provided notice to respondent-employer of the 

injury to her shoulders, the testimony of the claimant reflects:

I’m thinking that I called Fred, but I don’t remember for sure.
I was exhausted, I was hurting.  I do know for a fact on the 15th, I sent him
a Qualcom message, telling them for sure that I needed to see a doctor 
because I had definitely hurt my shoulders.  After I went and tried to do 
that door, and it was hurting, you know, so bad, I knew that there wasn’t,
you know, plus me having to switch off hands and I couldn’t even open
the hood of the truck after that to check the oil. (T. 27).

Claimant explained the Qualcom message resource:

We have little computers that keep up where we’re at, and we 
talk messages back and forth to the company - text messaging typ thing. (T. 28).

The claimant expressed the belief that during a telephone call to her dispatcher, Dwayne, she 

made mention of her shoulder injury.  

The records from the claimant’s log sheets reflect the presence of handwritten notes made

by the claimant.  Regarding the afore, the claimant testified:

I always make myself notes for everything.  I mean, the log sheet
- I always put like my mileage in the corner - on the right-hand corner, I 
always keep up with my mileage in the right-hand corner.  And any event
that takes place - like I wrote - like when they change me out of a truck, I
put traded from truck such-and-such to the other truck.  And I have some 
other log sheets that have that on the top of them.  I always just jot down
what happens.  That’s just for my own recollection so that if something,
you know, does happen, I can explain, you know, well, I didn’t - I didn’t
get this load picked up until such-and-such time because I was trading
trucks, you know, stuff like that. (T. 28-29).
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The testimony reflects that the claimant’s logbook contains duplicate sheet, one of which is torn

out and turned in to the employer.  The claimant made her handwritten notations on the top of the

log sheet which remained with her, with the bottom portion being turned in to respondent-

employer with other paperwork.  Claimant explained:

And then the worksheets that I make up, you know, for 
something to be repaired, that’s - I submitted two (2) of those for those
two (2) trailers to get repaired for those handles, so that somebody else 
wouldn’t get hurt. (T. 29).

Claimant’s testimony reflects that the notations on the driver’s daily log were made on the date of

the occurrences.  

After providing notice to respondent-employer of her shoulder injury arrangements were

made for the claimant to be seen by Dr. Jeffrey Barber at the NEA Clinic on January 16, 2008. 

The claimant was in Kentucky at the time of the January 15, 2008, incident, and the January 16,

2008, date was the first time the claimant had been back in Arkansas.  Claimant asserts that her

physical condition was such that she was provided immediate opportunity to see respondents’

designated medical provider on January 16, 2008.  The testimony of the claimant reflects that she

attempted to provide a medical history to Dr. Barber at the time of the January 16, 2008, visit. 

Regarding the results of her contacts with Dr. Barber claimant’s testimony reflects:

He put me on light-duty work.  That was on a Wednesday when 
I seen him, I believe, and I worked Thursday and Friday on light duty,
and they told me I didn’t have to come in on Saturday and Sunday - Fred
did - and on Monday, I had to go back to the - to Mr. Barber - Dr. Barber.
(T. 32).

The claimant testified that when she returned to Dr. Barber on Monday, she was released to full-

duty work by him.  The testimony of the claimant reflects that she did not go back to work when
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released to full duty by Dr. Barber because she was not physically capable of doing so due to

shoulder injuries.  The claimant was next evaluated and treated relative to her shoulders by Dr.

Hunt, explaining:

He’s my family doctor.  He ordered an MRI of my shoulders.  He
also ordered an MRI of my neck and back from the fall that I had on 
December 31st of ‘07. (T. 33).

Claimant elaborated regarding the December 31, 2007, accidental fall:

December 31st, I got up at 4:00 a.m..  I had to go deliver a load to
Beebe, Arkansas.  And I had my laptop computer and my little kitten in 
one (1) arm, you know, and I don’t have rails anyway.  I live in a little forty
(40) foot RV, and I stepped out on the steps and I fell and landed on my back 
And my neck on the door, and it knocked the breath out of me.  But I got up
and I had bobtailed home, so I had the truck in the yard, and I managed to 
climb in the, you know, get on in the truck.  I went and made my delivery,
and I came on home.  I was gonna go to the ER that day, but it was so full
and I was hurting and I was tired from working, and I went the next morning
- I went to the ER, and got checked out for my neck and my back. (T. 33-34).

Claimant denies injuring her shoulders in the December 31, 2007, fall, however concedes that she

did hurt her neck and back.  Claimant noted that neither her neck or back problem prevented her

from returning to work in January 2008.  Claimant does not assert a claim for workers’

compensation benefits with respect to either her neck or low back in the present claim.

The testimony of the claimant reflects that after Dr. Hunt ordered the MRIs and obtained

the results he then referred her to Dr. Spencer Guinn for her shoulder complaints and Dr. John

Brophy for her back complaint.  The claimant was seen by Dr. Brophy relative to her back

pursuant to the referral.  Further, the claimant came under the care of Dr. Guinn for her shoulder

problems.  The claimant’s medical treatment under the care of Dr. Guinn included surgery on both

shoulders along with medication and physical therapy.  Claimant noted that her shoulder
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complaints improved as a result of the medical treatment rendered under the care of and at the

direction of Dr. Guinn.

On June 21, 2008, the claimant made an application for unemployment compensation

benefit.  Claimant testified that at the time she made the afore application she felt that she was

able to do some kind of work activity.  The claimant received unemployment compensation

benefits at the weekly rate of $387.00, commencing in June 2008 and continuing through January

2009.  The testimony of the claimant reflects that she received a twenty (20) week extension of

benefit thereafter, although there was a gap in payment.  As of the March 20, 2009, hearing date

claimant was continuing to receive same.  

Claimant asserts that her condition remains such that she is capable of doing some work

activity but with restrictions.  On February 13, 2008, respondent-employer terminated the

claimant’s employment.  Claimant’s testimony reflects, regarding the reasoning for the afore:

They told me that they had to put someone in the truck, and I had
- they had told me already to get my stuff out of it the day they sent me to
the work comp doctor. (T. 38).

Claimant testified that she has been physically unable to return to driving a truck since her July

2008 surgery by Dr. Guinn.

During cross-examination claimant acknowledged that her neck, which was injured in the

2002 motor vehicle accident while employed by Charlie Transport, still hurt occasionally when

she drove too long.   Claimant’s testimony reflects, regarding the afore:

It hurts occasionally, but it’s not - I mean, if I have to do it -
if I don’t have the mirrors to help me, then, yeah, if I have to do a lot
of turning side to side, but if normally didn’t bother me while I was
driving. (T. 40-41).
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Claimant continued to receive anti-inflammatories from Dr. Hunt following the 2002 injury.  

Claimant acknowledged two (2) separate incidents [pulling the pin for the fifth wheel and

the water heater] involving her left shoulder during her employment with Equity Transportation in

2004.   Claimant attributes her 2005 non-work-related automobile accident to prescription

medication:

I was actually asleep.  I was on  - my doctor had put me on 
Ambien, and I woke up in  - I went to bed, and I woke up in the ER
room.

I got up and drove - tried to drive - and hit an embankment. (T. 42).

Claimant acknowledge that reason she had been prescribed Ambien was because of her prior left 

shoulder injury:

Yes.  I couldn’t sleep, so he put me on the medicine to try to help
me sleep because it was very uncomfortable.

I had to sleep in a recliner, there, for a long time - they’re very, 
very painful - the rotator cuff injuries.  (T. 43).

The testimony of the claimant reflects the she first experienced difficulty with her shoulder

while attempting to open the doors of the trailer on January 10, 2008.  Regarding the duration or

length of time the doors had been damaged prior to January 10, 2008, claimant points to the

handwritten notation in her log book:

I don’t recall - I really don’t.  Whatever I wrote down on the top
of my little thing.  That’s why, like I said, I take the notes, because I don’t
have a very good memory. (T. 45).

The claimant confirmed that the handwritten notations were for her benefit, however she did 

write up a work order on the damage to the doors on January 10, 2008, and turned it in when she

came into town.  Claimant observed that the driver did not send anything by mail while out on the
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road. (T. 46).  

Claimant maintains that it is her belief that in addition to sending the notice of the injury

on January 15, 2008, via the Qualcom message she also spoke to the dispatcher, Dwayne, on the

telephone regarding her injury.  Further, with respect to the specific date or incident she identified

as causing the injury to her shoulders, claimant’s testimony reflects:

That is correct, but I also told Fred, you know, I called him and 
told him, you know, I said, now, when I got hurt with the doors, when 
it pulled the door out of my hand, that was on the 11th - he told me not
to worry about it - he had submitted it as the 10th . (T. 48).

While the claimant testified that she had no restrictions from a doctor since July 2008, she

maintains that physically she could not work due to her residual shoulder complaints:

No, that’s not correct, completely.  My shoulders still - still 
bother me, and my back and neck.   But, I mean, I worked with my
back and neck, so I might can deal with that part.  It’s just my shoulders
that, you know, I can’t grip as good, and I can’t - even driving my car
hurts my shoulders to try to do the turns. (T. 50-51).

During her deposition the claimant responded to the question of any physical complaints 

preventing her from working:

No, I mean, I’m still hurting and stuff.  I filed for my disability,
but they turned me down and said I was able to do some kinds of work.
(T. 51).

Claimant testified that she informed Dr. Barber that she had hurt both her shoulders while

work for respondent-employer, and not just the left shoulder.  Claimant’s testimony reflects,

regarding the history she provided to Dr. Barber:

I told him I felt like I ripped both my shoulders     .    .    . because
I had ripped my left shoulder before, previously, so I knew how it felt, 
but that I felt like that I had ripped both shoulders. (T. 57-58).
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Claimant testified that she went to see Dr. Barber on January 16, 2008, and that she was seen by

her family doctor, Dr. Hunt, on January 17, 2008, at which time she was prescribed Vicodin for

her back pain.  Claimant offered, relative to the mention of Vicodin in the January 16, 2008, of

Dr. Barber:

I don’t remember.  It might have been from the ER visit.  I 
might have had some of those left for something.  I don’t know.  I don’t
take a pain pill, except when I’m hurting real bad at night, so that I can
go to sleep. (T. 58).

The claimant was seen at the office of Dr. Barber on two (2) occasions, January 16, 2008,

and January 21, 2008.  Regarding the January 21, 2008, release without restriction by Dr. Barber,

claimant credibly testified:

Actually, the woman - the workers’ comp lady did, out in the lobby.
She sat in there, and after he talked to me, he sent me and my daughter out 
in the lobby and the workers’ comp lady come out and told me that the doctor
was returning me to full-duty work as of that day. (T. 59).

Claimant concedes that she did not make an attempt to go back to work at that point noting that

she was not physically able to do so due to her shoulder complaints.  Claimant maintains that the

telephone message to Dr. Hunt’s office requesting off work until the results of the MRI was

because of complaints relative to both her back and shoulders.  Claimant continued, regarding the

role that her shoulder complaints in the request:

Yes.  That’s why I got the MRI on the shoulders.  You’ll see that I
had the MRI on the shoulders the same time.  He just didn’t - I don’t know 
why he didn’t put it in his report, but you’ll see, I did have the MRI’s done
on the same day. (T. 60).

Claimant testified that she was aware of another report of Dr. Hunt taking her off work for the

period January 17, 2008 through February 24, 2008, due to her back.  
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Claimant also underwent sinus surgery in February 2008, and on her hemorrhoids on

March 3, 2008.   Clamant acknowledged that on July 11, 2008, she inquired of Dr. Hunt if she

possibly had MS.  While the claimant has not been diagnosed with MS, she was diagnosed with

fibromyalgia.  The testimony of the claimant reflects that she went to Dr. Eubanks on November

25, 2008 for her back complaint.  The claimant also received pain management treatment relative

to her back under the care of Dr. Guerra.

In completing the Employee’s Notice of Injury, Form AR- N, claimant acknowledged her

description of body part injured as “right and left shoulders, pulling left shoulder up to the left side

of my neck”.  The form also contains a brief description of the cause of the injury:

Couldn’t get the trailer doors to open and shut without jerking and 
pulling.  Also had difficult time cranking the dolly.  They were very
stiff and stuck, even in easy gear on Trailer Number 5311A.  Then I
hurt both shoulders again on Trailer Number 5703A on January 15th ,
‘08.  Had to use a hammer to get the doors shut on both trailers. (T. 63).

Claimant concedes that the above description did not make mention of the event of January 11,

2008.  Claimant later offered:

Actually, there is, in Gorham New Hampshire.

That - yes.  That’s why I’m saying I told him - I know I told
then of the Gorham, New Hampshire, because that’s where I told him
it happened. (T. 63-64).

Fred Fraser, the Safety Director of respondent-employer, testified that he had been so

employed for six (6) years.  Mr. Fraser’s testimony reflects that the claimant has been employed

by respondent-employer on two (2) occasions as a company driver.  The testimony of Mr. Fraser

reflects that the claimant’s first period of employment with respondent-employer ceased when she

refused to take a random drug test.  Regarding the afore, Mr. Fraser testified:
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Teresa was on our random pool for that quarter, in fact, I belive
she was the last one.  She’d come in from a run, and we had her to come
into the office, asked her to go for a random.  And, if I’m not mistaken,
it was not too long after her mother had passed away, and she was pretty
mentally distraught and everything, started crying a little bit.

I ask her to calm down, you know, everything was okay.
She said something about she was tired and was going to have to

make a run to Texas.  At that point, you know, I got her calmed down a 
little bit, and I said, “Just go on, it’ll be fine.”

At that point, I think, when she said - - or when I said, “You go on,”
she misunderstood and thought I meant like ‘go on to Texas,’ I meant ‘go
on for the random.’  As the federal regulations state, once you’re told about
a random, you have to go.  She was headed to Texas the next thing I know.
You’re given 3 hours to go for your, you know, your test at that point.

After a while I hadn’t seen her come back to the office, I called the
clinic, they hadn’t seen her.  At that point, that’s when we tracked her down,
I believe she was in the Little Rock area that time already.  Our hands are
really tied at that point, we have to terminate them and treat it as a refusal
so that our records match the records with the doctor, because the doctor
had already been notified that they were on their way.  So our records have
to jive.  (RX. #3, p. 5-6).

Mr. Fraser identified the May 3, 2006, Conditional Job Offer relative to the claimant’s first

period of employment with respondent-employer, which identified the claimant’s prior right wrist

injury and surgery.  With respect to the point in time he became aware of the claimant’s other

prior injuries, Mr. Fraser’s testimony reflects:

Other than that one there?  That would’ve been - - Ms. Cope filed 
a work comp. claim for the second time that she worked, and I believe on
the initial visit to the doctor she had made statements to the doctor, something
about some previous, you know, injuries and stuff, work related injuries.

And I knew about a - - I think she had fell off of a step, or something,
earlier that year, or something, but, you know, other than, other than that, 
no work related injuries that I knew nothing about until her initial visit with
the doctor with the work comp. case.  (RX. #3, p. 7).

The testimony of Mr. Fraser reflects that the January 16, 2008, visit of the claimant to Dr. Barber

was the first notice he had of any prior injury other than the right wrist surgery.  Mr. Fraser denies



17

having any knowledge of the claimant’s prior left shoulder rotator cuff injury before the January

16, 2008, report of Dr. Barber.  Mr. Fraser’s testimony reflects regarding his actions had he been

aware of the claimant’s prior surgeries:

The procedure that we follow on that, if there are injuries listed
on the Conditional Job Offer, notification is made to the doctor prior to 
her showing up there at the doctor, there’s also a questionnaire that the 
doctor must fill - - that the patient fills out before the exam begins.  But
we would verbally make a - - notify the doctor of these injuries, to check
them out and make sure that they’re fully capable of performing their 
duties. (RX. #3, p. 8).

Mr. Fraser offered that “the doctor really determines whether they’re physically fit for the job”. 

(RX. #3, p. 8).  

Mr. Fraser testified that as safety director for respondent-employer he is familiar with the

rules and regulations governing medications permitted for driver to take.  The testimony of Mr.

Fraser reflects that drivers of commercial vehicles are not allowed to take narcotics while

operating vehicles.  

With respect to any request made by the claimant for modifications on her vehicle because

of prior injuries, Mr. Fraser testified:

I don’t recall anything about any special equipment added to the
truck or anything because of prior injuries.  I do recall on the units that 
we had at that time, outside turn mirrors were an option that you could 
use, if you needed to, for safety purposes - - they fit on the hood of the 
truck.  There may have been a request for those.

Since that time they’ve been made standard equipment on the 
trucks now, but during this period of time, they were optional, just at the
request of the driver. (RX. #3, p. 9-10).

 Mr. Fraser’s testimony reflects that he had no recollection of the claimant requesting additional

mirrors on her truck because of a prior neck injury.

Mr. Fraser testified that he first became aware that the claimant was making a claim for
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benefits for an injury in mid-January, January 15, 2008, via a direct telephone call from the

claimant.  Regarding the afore, Mr. Fraser testified:

The way I understood it, it was closing a door on a trailer.  These
trailer doors have latches on them that you have to push and pull down.
There was a problem pushing it, if I understand correctly, and caused a 
shoulder injury at that time. (RX. #3, p. 10).

The testimony of Mr. Fraser reflects that he understood the injury to be to one shoulder.  Mr.

Fraser continued:

I usually ask the drivers if they want treatment then, you know, and 
she declined treatment at that moment, and said she’d be able to get it, 
you know, when she got it, which was fine. (RX. #3, p. 10-11).

Mr. Fraser acknowledged sending the claimant to Dr. Barber, the company doctor for her 

shoulder complaint once she returned to Jonesboro.

Mr. Fraser testified that he did not recall the claimant relaying she had a problem because

the doors of the trailer blew open and she had a difficult time keeping them from hitting another

car.  Mr. Fraser testified that the trailer used by the claimant returned to the yard of respondent

and the doors of same were examined:

The shop personnel had it backed up to their, to the shop door,
and tried to, you know, see what the problem was.  And they didn’t find 
a problem.  It opened and closed normally for those guys. (RX. #3, p. 11).

Mr. Fraser’s testimony reflects regarding the status of the claimant’s job once she

underwent medical treatment relative to her shoulder:

I believe she was released by our doctor, and she went to her
own personal physician - - I don’t recall the doctor’s name right off the 
top of my head - - and he had placed her off work duty for several weeks,
I ‘m wanting to say it was like 3 or 4 weeks.  And during that time period
she came into the office for some reason - - I can only assume that it was 
to file for, you know, short term disability, it’s an Aflac coverage we
have, I don’t really recall - - she had several papers with her.  One of 
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the papers indicated that she had been taking Xanax, and Xanax is a 
very dangerous drug to be taking and driving, in fact, most drivers are
disqualified, if not - - all should be disqualified according to the medical 
criteria board, you know, that works with DOT.

And when I saw that - - and at that time, in addition, I had seen
where, you know, we’d found out that she had, you know, falsified this
document (indicating).  At that point I chose to terminate her employment
just because, you know, a precedent had been set back in ‘06 for, you know,
not disclosing information, and the Xanax deal just added more fuel to the
fire.  And we thought it was in our best interest to terminate her employment
at that time. (RX. #3, p. 11-12).

Regarding the impact of the claimant taking Vicodin, as reflected on a doctor’s form, on the

decision to terminate the claimant’s employment, Mr. Fraser testified:

That didn’t have a direct effect, I was really more concerned 
about the Xanax.  But the Vicodin in itself is a pain killer, and it shouldn’t
be - - it’s unsafe for a driver to have it, you know, and drive at the same 
time.

You know, you’ll have drivers that will - - you know, they can tell
you that they only take it when they’re sleeping, or something like that, 
but there’s a chance that, you know, they could take it while they’re driving,
and it’s a chance that we just don’t want to take.  You know, having some-
body on the road like that can lead to, you know, an accident, if they are 
taking it, a little bit drowsy, or something like that, and, of course, that can
lead to a negligent hiring practice problem, and just don’t want to deal with
that. (RX. #3, p. 12-13).

During cross-examination, Mr. Fraser testified that the claimant relayed during the mid-

January 2008, telephone conversation that her injury had occurred “a week prior to that, right at a

week”.  (RX. #3, p, 14).  Mr. Fraser denies that there were other communications from the

claimant via Qualcom regarding her injury to him directly.  While Mr. Fraser acknowledged that

he had a conversation with the claimant in person once she returned Jonesboro, he denies that the

claimant relayed that she had suffered more than one incident or that the injury involved both

shoulders.  With respect to any written notations growing out of the telephone conversation he

had with the claimant in mid-January 2008, Mr. Fraser’s testimony reflects:
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Yes.  As soon as she finishes a First Report of Accident, I fill 
a form out that I send to Retention Management at that point. (RX. #3, p. 15-16).

Mr. Fraser acknowledged that the claimant disclosed that she had had a prior on-the-job

injury on the initial employment application.  Mr. Fraser testified that it is standard policy for

respondent-employer to have prospective employees seen independently by a doctor to determine

if they are fit to drive a vehicle.  Dr. Barber performed the claimant’s physical examination with

respect to the afore.  Mr. Fraser testified that based on Dr. Barber’s evaluation and receipt of

information and physical examination the claimant was found to be fit to drive a truck.  

Mr. Fraser assessed that claimant’s driving, to include driving the appropriate routes and

performing the physical work required for a truck driver as “average at best”. (RX. #3, p. 19). 

Mr. Fraser concedes that the claimant was employed by respondent long enough to receive

“seniority raises”.  Mr. Fraser was unable to identify any specific dates that the claimant missed

time from work due physical conditions before January 2008.  Mr. Fraser’s testimony further

reflects:

The only time that I can recall that she was off and couldn’t 
possibly drive would be, she fell off, out the front door or off the porch,
or something, like in, I want to say it was December, it was wintertime
anyway.  I can remember that. (RX. #3, p. 20).

Other than the afore, Mr. Fraser concedes that there were no physical conditions or problems that

prevented the claimant from driving a truck with respondent-employer from the date of her hire

until the date of her termination.

Mr. Fraser’s testimony reflects that the claimant asked to have outside mirrors put on her

truck.  Mr. Fraser concedes that while it is possible that the claimant request the afore because of

prior neck problems, he did not recall. (RX #3, p. 21).  



21

The record reflects that presence of a May 3, 2006, Conditional Job Offer & Medical

Review which bears the signatures of both the claimant and Mr. Fraser.  While the document

recites the claimant’s 1984 right wrist injury at Penn Athletics as an on-the-job injury, it is devoid

of the documented 1982 thoracic outlet syndrome injury in the employment of Penn Athletics as

well as work-related injuries in 2002 to her neck and 2004 to the left shoulder.  Further the

Conditional Job Offer & Medical Review document does not reflect the presence of the claimant’s

non-work-related motor vehicle accidents of 1998 and 2005.  (RX #2, p.1-2).

Copies of the claimant’s Driver’s Daily Log reflect the presence of handwritten notations

documenting specific incidents involving the equipment (trailer doors); events (wind and winter

storm) and injuries/complaints regarding the dates January 9, 2008, January 10, 2008, and January

11, 2008.  (CX. #2).  The record also reflect the present of the claimant’s Driver’s Vehicle

Inspection Report for January 10, 2008,  wherein the claimant recorded injuries to her right and

left shoulders attributable to trailer 5311A.  The January 15, 2008, Driver’s Vehicle Inspection

Report reflects the presence of comments about the difficulty closing the door of trailer 57038.

(CX. #2).

A January 15, 2008, Employee’s Notice of Injury, Form AR-N, recites a January 10,

2008, date of injury to the claimant’s right and left shoulder caused by jerking on the doors of a

trailer as well as a January 15, 2008, injury to both shoulders involving another trailer. (RX. #2, p.

6).

The claimant was seen by Dr. Jeff Barber, respondent’s designated physician, on January

16, 2008, relative to her shoulder complaints.  The Form AR-3, First Report, completed by Dr.

Barber recites the history of the claimant’s January 10, 2008, injury to the shoulders as a result of



22

pulling on the doors of the trailer, and corroborate the testimony of the claimant regarding

subsequent events/injuries to the shoulders after the initial occurrence.  Dr. Barber assessed the

claimant’s complaints as “muscle strain in shoulders from opening trailer doors, complicated by

past fall and medical history”.  The claimant was assigned light duty with no driving until her next

appointment on January 21, 2008. (RX. #1, p. 35-36).

It is noteworthy that on or about December 31, 2007, the claimant suffered a fall on the

steps of her residence while preceding to deliver a load to Beebe, Arkansas, and hurt her back and

neck in the process.  Claimant sought and obtained medical treatment in connection with the afore

injuries at the emergency room of St. Bernards Regional Medical Center.  The claimant also

obtained medical treatment under the care of her family physician, Dr. Terry D. Hunt.  Claimant

did miss time from work as a result of the afore.  The January 4, 2008, report of Dr. Hunt list the

claimant’s complaints attributable to the December 31, 2007, fall as right hip, back, and neck.

(RX. #1, p. 32-33).

The medical in the record reflects that the claimant was seen by Dr. Hunt on January 17,

2008, between her January 16, 2008, and January 21, 2008, visits to Dr. Barber.  The January 17,

2008, office report of Dr. Hunt noted the claimant’s pain in both shoulders and neck attributed to

a January 10, 2008, work-related injury.  Dr. Hunt scheduled MRIs for the claimant’s shoulder,

neck and back.(RX. #1, p. 37-38).  Dr. Hunt issued an off-work slip on January 17, 2008,

directing the claimant to remain off work four weeks, until February 24, 2008, for bed rest to

“back condition”.  (RX. #1, p. 44). 

The claimant was again seen by Dr. Barber on January 21, 2008.  The Form AR-3

completed by Dr. Barber in connection with the afore visit noted that the claimant “still
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complained of pain in both shoulders”.  The report/form further reflects: 

Pt doesn’t think she can drive due to weakness in arms and 
back pain.   As far as work comp is concern I believe pt is almost 
fully recovered from shoulder and arm strain. (RX. #1, p. 39).

The Form AR-3 of January 21, 2008, also reflect the following entry under prognosis, “patient

admits improvement but still some pain in right shoulder.  This will not interfere with her driving”. 

(RX. #1, p. 39).

On March 12, 2008, claimant underwent MRIs of the right shoulder and the left shoulder,

pursuant to the directions of Dr. Hunt.  Both MRIs disclosed objective findings. (CX. #3, p. 7-9). 

The claimant was referred by Dr. Hunt to Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon,

relative to her shoulder complaints.  The April 2, 2008, initial consultation report of Dr. Guinn,

relative to the claimant noted a chief complaint of bilateral shoulder pain.  The report further

reflects, in pertinent part:

She states since our last visit she has been asymptomatic and
doing very well.  She is full duty at work.  In January of this year 
she was working on a trailer and injured her shoulders while working
on doors.  She’s had progressive pain since then.  She states that the 
right one feels like the left one did before she required surgery several
years ago.  She restarted her home therapy program from before.  She 
has taken a Medrol dose pack which gave her some initial relief, but
the pain has returned.   She’s also tried Absorbing Junior and she was
give some pain medication.  She has also given a month off, but the
pain is persistent.  It is local at the shoulders and radiates to the deltoid
tuberosity.  She has pain with overhead activities.

*       *       *

PHYSICAL EXAM:   On exam of bilateral shoulders she has near full
range of motion in all planes, but it is very painful.  She is very tender
about her cuff and markedly positive Hawkins and Neer.  She had 4 out
of 5 cuff strength.  There is no crepitation.  She’s also tender at the AC
joint.  Positive cross body.
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X-RAYS:   AP and outlet of bilateral shoulders.  Her right shoulder
has a Type II acromion.  On the left it is Type I post-surgical.  Well
maintained acroiohumeral joint spaces and narrowing at her AC joints.
MR’s of both shoulders were available.  On the right she has some 
increased signal within her anterior supraspinatus tendon.  She also has
degenerative hypertrophy at the AC joint with bursitis.

ASSESSMENT:   Bilateral shoulder pain.  Right possible partial tear
versus tendonitis and bilateral AC degenerative change with undersurface
impingement.

PLAN:   I had a lengthy discussion with Mrs. Cope regarding her condition.
We also looked back at her history.  It is clear to Mrs. Cope that she was
asymptomatic before this work related injury and that now she is in quite
severe pain.  She’s also very familiar with the non-operative and operative
treatments.  Since she has already tried her therapy and anti-inflammatories
and is having worsening symptoms, she wants to go ahead and proceed 
with right shoulder surgery first and possibly depending on how that one
does even consider the left.  I will plan an arthroscopy with a subacromial
decompression and a distal clavicle resection.  I will look at her rotator 
cuff and repair if necessary. .    .   .  (CX. #3, p. 10-11).

On April 17, 2008, the claimant underwent surgery on her right shoulder under the care of Dr. 

Guinn.(CX. #3, p. 12-15).  Claimant was seen in follow-up by Dr. Guinn and, thereafter referred 

to occupational therapy. (CX. #3, p. 16-23).

On May 29, 2008, claimant was admitted to St. Beranards Medical Center and underwent

surgery on her left shoulder for pre-operative diagnoses of subacromial impingement,

acromioclavicular degenerative joint disease and Type I SLAP. (CX. #3, p. 24-25).  The claimant

was seen by Dr. Guinn on July 16, 2008, in follow-up.  The chart note relative to the afore visit

concludes:

PLAN:   Now that she seems to be feeling better, I’ve asked her to 
increase her intensity of her home exercise program.  Continue working
on her stretching and strengthening.  She is cleared for work.  I’d like
to see her back in about 6 weeks. (CX. #3, p. 29).

Responsive to a July 30, 2008, correspondence of claimant’s attorney, Dr. Guinn on
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October 1, 2008, opined that the claimant’s work-related injuries as described in the

correspondence represented the major cause of her shoulder injuries; that the claimant sustained

new injuries to her right shoulder and an aggravation of her pre-existing condition in the left

shoulder.  Further, the correspondence reflects that the claimant was temporarily disabled from

the time of his April 2008, contact with her until July 17, 2008. (CX. #3, p. 30-31).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnessed, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 10, 2008, the relationship of employee-employer existed between the 

parties, when the claimant earned wages sufficient to entitle her to weekly compensation benefits

of $483.00/$363.00, for temporary total/permanent partial disability.

3. On January 10, 2008, the claimant sustained injuries to both shoulders arising out

of and in the course of her employment.

4. The claimant was temporarily totally disabled for the period commencing January 

21, 2008, and continuing through July 17, 2008, and correspondingly entitled to the payment of

temporary total disability benefits less the payment of unemployment compensation benefits for

the period June 21, 2008 through July 17, 2008, pursuant to Ark. Code Ann. §11-9-506 (b).      

5. Medical treatment rendered to the claimant under the care of Dr. Terry Hunt 

relative to the claimant’s right and left shoulder injuries, to include the referral and subsequent

surgeries by Dr. Spencer Guinn, was reasonably necessary in connection with the claimant’s
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compensable injuries of January 10, 2008.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injuries of January 10, 2008.   

7. The respondent has controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant maintains that while within the course and scope of her employment with

respondent she sustained injuries both shoulders initially on January 10, 2008, which required

medical treatment and resulted in a period of total incapacitation from engaging in gainful

employment.  Claimant seeks corresponding medical and temporary total disability benefits, and

reserve all other issues, to include permanency.  Respondent controverts the compensability of

this claim.

The present claim is one governed by the provisions of Act 796 of 1993 in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision. 

Compensability

The claimant was employed by respondent on two (2) separate occasions.  At the time of

her initial employment in May 2006, claimant completed documents in the application process

which solicited information regarding her past work history and medical history.  It is undisputed

that the May 3, 2006, Conditional Job Offer & Medical Review completed by the claimant did not

include information regarding a prior left shoulder surgery, cervical fusion surgery, or thoracic

outlet syndrome surgery.  The credible testimony of the claimant reflects that any omission

regarding her prior injuries or surgeries was unintentional oversight.  Claimant interviewed with
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Fred Fraser, the safety director for respondent, during the employment application process. 

During the afore the claimant specifically requested adjustment regarding the mirrors on any truck

that she was assigned due to her previous cervical disc surgery.  The evidence discloses that

respondent accommodate the claimant regarding the mirrors.

The claimant successfully discharged the responsibilities of her job duties as a truck driver

for respondent.  In December 2006 the claimant’s employment with respondent was terminated

due to an acknowledged  “misunderstanding” or mis-communication regarding a mandatory

random drug test.  The claimant was employed as a driver for another trucking company, Bluhm,

from January 2007 until May/June 2007.  In May/June 2007, claimant returned to the employment

of respondent as a driver.  In terms of the formality of the application process at the time of the

May 2007 re-hire, the evidence reflects that the claimant “updated where she had worked” since

last working for respondent in December 2006.  In addition to denying the compensability of the

present claim, respondent at one point asserted a Shippers Defense as a bar to benefits, however

later waived the defense.  

The claimant asserts a specific incident injury as the basis for her claim for workers’

compensation benefits.  In order to prove a compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) an injury arising out of and in the course of employment; (2)

that the injury caused internal or external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (16), establishing the injury; and (4) that the injury was caused by a

specific incident and identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102
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(4)(A)(i).  Should the claimant fail to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be denied. 

Mikel v. Engineered Specialty Plastic, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The credible evidence in the record reflects that the claimant sustained injuries to both

shoulders on January 10, 2008, when while opening the doors of the trailer she pulled up and out

on the door handles, jerking them in the process and experiencing a corresponding pain in her

shoulders.  The claimant documented the injury to her shoulders as well as the damage/problem

with the trailer doors on her driver’s daily log.  The claimant experience a subsequent event

involving the trailer doors on or about January 11, 2008, when the wind blew it as she was

holding it with her right hand.  As she used her left hand to attempt to hold the door, both arms

and shoulders were jerked.  The incidents/injuries were documented by the claimant in her driver’s

daily log.  Finally on January 15, 2008, claimant “yanked” on the trailer doors to get them open

and experienced a burning sensation in both shoulders.  

The claimant reported her shoulder injuries to respondent.  The claimant completed the

Employee’s Notice of Injury, Form AR-N, on January 15, 2008, in which she recited the

occurrences which she attributed as the basis for her claim, noting injuries to both shoulders.  The

claimant was seen by respondent’s designated medical provider, Dr. Jeffrey Barber, D.O., on

January 16, 2008, who assessed her complaint as “muscle strain in shoulders”, for opening trailer

doors.  The is no indication from the medical records that Dr. Barber performed any diagnostic

studies regarding the claimant’s complaints.  Dr. Barber did place the claimant on light duty with

a 25 pound weight lifting restriction and no driving until her next appointment on January 21,

2008.  At the time of the January 21, 2008, appointment, with Dr. Barber, claimant continued to
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register complaints of pain in both shoulder.  Dr. Barber documented that the claimant’s concerns

that she did not feel that she could drive a truck due to the weakness “in areas and back pain”. 

Nevertheless, Dr. Barber released the claimant to full duty effective January 21, 2008. 

The claimant was seen by her family physician, Dr. Terry Hunt, on January 17, 2008,

during which time she relayed a history of the January 10, 2008 and January 15, 2008, injuries to

her shoulders.  Claimant has previously been seen by Dr. Hunt in connection with injuries to her

neck and back growing out of a December 31, 2007, fall on the steps of her residence.  Claimant

requested MRIs on her neck and shoulders at the time of the January 17, 2008, visit.  

The March 12, 2008, MRI of the right shoulder disclosed objective findings of mild

supraspinatus tendinopathy, and glenohumeral joint effusion.  The March 12, 2008, MRI of the

left shoulder also disclosed the presence of objective findings.  The claimant underwent surgery

on both the right and left shoulder under the care of Dr. Spence Guinn, pursuant to the referral of

Dr. Hunt.    Dr. Guinn cleared the claimant for work following a July 17, 2008, visit.  In an

October 1, 2008, responsive correspondence to claimant’s attorney, Dr. Guinn set forth his

medical opinion regarding the nexus of the claimant’s shoulder injuries to work-related activities

involving the trailer doors. 

The claimant has sustained her burden of proof by a preponderance of the evidence that

she sustained injuries to her right shoulder and her left shoulder on or about January 10, 2008,

and January 15, 2008, which caused internal harm and required medical services and resulted in

disability.  Further, the injuries are supported by medical evidence of objective findings

establishing same, and the injuries were caused by specific incidents and identifiable by time and

place of occurrence.  Respondent has controverted the compensability of this claim in its entirety.
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Temporary Total Disability Benefits

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is that

period for healing of an injury which continues until the claimant is as far restored as the

permanent character of the injury will permit.  If the underlying condition causing the disability

has become stable and if nothing further in the way of treatment will improve the condition, the

healing period has ended.  Nix v. Wilson World Hotel, 46 Ark App. 303, 879 S.W.2d 457 (1994).

In the instant claim, the evidence preponderates that the claimant remained within her

healing period following the January 10, 2008, injuries to her shoulder through at least July 17,

2008, when she was cleared to return to work by Dr. Spencer Guinn.  The claimant continued to

discharge her employment duties as a driver following the January 10, 2008, shoulder injuries

until her return to Jonesboro, Arkansas on January 15, 2008.  The claimant was assigned light

duty by Dr. Barber on January 16, 2008, and the same was furnished by respondent until January

21, 2008.

Although Dr. Barber released the claimant to full duty on January 21, 2008, the credible

evidence in the record reflects that the claimant remained within her healing period and

symptomatic relative to her January 10, 2008, compensable injuries to her shoulders.  The

claimant was not physically capable of discharging her employment duties as a truck driver

subsequent to January 16, 2008, as a result of the compensable injuries to her shoulders.  As

noted above the claimant subsequently underwent surgeries to both shoulders under the care of

Dr. Guinn before being released to work by same on July 17, 2008.  The claimant has sustained
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her burden of proof by a preponderance of the credible evidence that she remained within her

healing period and totally incapacitated from engaging in gainful employment for the period

January 21, 2008, and continuing through July 17, 2008, and correspondingly entitled to

temporary total disability benefits.  

The claimant applied for and received unemployment compensation benefits at the weekly

rate of $387.00, commencing June 25, 2008, and continuing through the date of the March 20,

2009, hearing in this claim.  Respondent has controverted the claimant’s entitlement to workers’

compensation benefits in this claim.  The claimant is entitled to the difference between her

temporary total disability rate and the weekly unemployment compensation benefits she received

for the period June 25, 2008 through July 17, 2008, pursuant to Ark. Code Ann. §11-9-506 (b).

Medical Benefits

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that employers provide such

medical services as are reasonably necessary in connection with the injury received by an injured

employee.  The injured employee has the burden of proving by a preponderance of the evidence

that medical treatment is reasonably necessary for a compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  

In the instant claim, respondent initially accepted the same as compensable and arranged

for the claimant to be seen by its designated medical provider.  Although the claimant remained

symptomatic at the time of her January 21, 2008, visit with Dr. Barber she was nevertheless

released to full truck driving duties by same.  The claimant credibly testified that she was not

physically capable of discharging employment duties as a truck driver due to the compensable

injuries to her shoulders.  Claimant received medical treatment under the care of her family
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physician, Dr. Terry Hunt, on January 17, 2008, relative to the January 10, 2008, compensable

injuries to her shoulders, and later underwent surgery on both shoulders in the treatment of the

injuries.  

The evidence preponderates that medical treatment rendered to the claimant under the

care of Dr. Hunt, as well as referrals therefrom, to include Dr. Spence Guinn, was reasonably

necessary in connection with the treatment of her compensable injuries to her shoulders. 

Respondent has controverted the compensability of this claim in its entirety. 

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $483.00, for the period commencing January

21, 2008, and continuing through July 17, 2008, less the payment of unemployment compensation

benefits for the period June 25, 2005, through July 17, 2008.  Said sums accrued shall be paid in

lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses, to include medical related milage, growing out of

and in connection with the treatment of the January 10, 2008, compensable injuries to the

claimant’s shoulders.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

Matters not addressed herein, to included permanency, are expressly reserved.



33

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

   
    


