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STATEMENT OF THE CASE

A hearing was conducted December 1, 2008, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on October 30, 2008,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1."

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including August 12, 2008; that the claimant sustained an injury
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to middle finger of his right hand on said date; that, at the time of the injury, the

claimant’s wages were sufficient to entitle him to compensation rates of $444.00 per

week for temporary total disability and $333.00 per week for permanent partial

disability; and that the claim had been controverted in its entirety.

The primary issue presented for determination concerned compensability.

A corollary issue was whether the claimant’s accident and injury were substantially

occasioned by the use of illegal drugs.  In the event compensability was overcome,

claimant’s entitlement to associated benefits must be addressed.

Claimant contended, in summary, that the drug test used in the instant claim

was invalid because it was administered after the claimant was given various pain

medications prior to the drug test; that the claimant’s injury arose out of and during

the course of his employment and is a compensable injury, entitling him to

appropriate workers’ compensation benefits.  The claimant further maintained that

even if he had used cocaine, it did not cause the injury, but, rather that the injury

was caused by a faulty machine.  Finally, the claimant contended that all medical

testing and treatment was at the direction of the respondents and that respondents

would be responsible for all authorized medical treatment regardless of the

subsequent drug testing.

The respondents contended that the claimant’s accident and injury was

substantially caused by the use of illegal drugs which barred the claim and that the

claimant could not overcome the presumption created under the Act.
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The claimant testified in his own behalf.  Dr. Kim Edward Light, a toxicologist,

was called as an expert witness by the respondents.   The record in this claim is

composed solely of the transcript of the December 1, 2008, hearing containing

numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. A preponderance of the credible evidence reflects that the claimant’s

accident and injury were substantially occasioned by the use of an illegal

drug, specifically, cocaine as reflected by a drug test administered following

the claimant’s work-related incident.

4. The claimant has failed to overcome the presumption created under the Act

that the accident and resulting injury were substantially occasioned by the

use of illegal drugs.

5. A preponderance of the credible evidence reflects that only the claimant’s
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emergency room treatment was directed and authorized by the respondents.

Respondents are not responsible for any medical and related expenses in

this claim.

DISCUSSION

This entire claim turns entirely upon the claimant’s credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.

App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).

I did not find the claimant to be a credible witness.  The claimant specifically

denied using the illegal drug, cocaine, at any time contemporaneous with his

accident.  Based upon the forensic evidence presented in this claim, the claimant’s

testimony is simply not credible.  The claimant maintained that the drug test used

was invalid, pointing out that he was given various pain medications prior to the drug

test and that the medications caused a false-positive for the illegal drug, cocaine.

This allegation was specifically refuted by an expert witness.  Although the claimant

identified his own expert as a corroborating and supplemental witness, no

witnesses, save the claimant, were called to refute the presumption created by the

drug test.  Again, I did not find the claimant to be a credible witness.

The claimant, James R. Connors, testified in his own behalf.   The claimant
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had been working for the employer, Staffmark, for approximately five (5) weeks

before his injury occurred.  The claimant’s duties required him to inspect and grind

an edge on large metal pipes.  Although it was difficult to conceptualize exactly how

the incident resulting in claimant’s injury occurred,  it  is undisputed that the claimant

sustained a de-gloving injury resulting in the traumatic amputation of his finger.  A

portion of the claimant’s testimony follows:

A     Well, me, Josh, and Jerome was working on the front end of the pipe where it
was coming down the line.  It was coming real slow, it would have it twirling.  Josh
was on my right.  Jerome was on the left.  They had poles like –

JUDGE GREENBAUM:   Obviously, the record is not going to conceptualize
the event itself, which it’s my understanding that the incident is undisputed,
is that not correct?

THE CLAIMANT:   Okay.

JUDGE GREENBAUM:   You were operating a machine, correct?

THE CLAIMANT:   No, I was just holding the pole.

JUDGE GREENBAUM:   You were holding the pipe?

THE CLAIMANT:   Yeah, the pipe up against a pipe with the edge on it, and
as the pipe turned around, it scraped off with the coating.  But like I said,
men was on both sides and they had longer poles, but there was not enough
room in where I was in the middle to have a long pole, so I had a short one.
I was holding it up against the pipe, and it was spinning and Jerome’s got
caught.  His pipe got caught up on the pipe and it raised the pipe up, and by
me having a shorter pipe and you had to apply pressure to get it to peel,
when they raised it up, mine went under, and then the pipe came down on
top of me, and the blade, it took my finger and it started pulling in, so I pulled
it back out, and it took the glove and my finger off.  (Tr.9-10)

The claimant was immediately taken to the emergency room by the employer

at which time several medications were administered.  In addition, the claimant was
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required to submit to a post-accident drug test.  The results of the drug test returned

a positive test for the illegal drug, cocaine.  (Resp. Ex. A, p.16)

The claimant denied using cocaine on the day of the injury.  He further

denied any recent use of cocaine.  The record reflects that the claimant has

previously been admitted for extensive treatment for use of illegal drugs including

cocaine.  The claimant spent six (6) months at what he described as Hoover’s

Treatment or Hooper’s Treatment years earlier.  (Tr.19-20)

The claimant maintained that the medications administered at the hospital

caused a positive test for cocaine.  He stated that his personal research revealed

that one of the medications, Marcaine, was a derivative of cocaine.  However, the

claimant did not offer either any expert testimony or credible evidence in support of

this allegation.  (Tr.21-23)

Dr. Kim Edward Light was called as a witness by the respondents.  Dr. Light

is a professor of pharmacology at the College of Pharmacy at the University of

Arkansas for Medical Sciences.  Dr. Light has twenty-nine (29) years of experience

in pharmacology.  Rather than conduct an exhaustive analysis of Dr. Light’s

testimony, suffice it to say that he offered critical testimony in two (2) key areas.

First, Dr. Light concluded that the results of the claimant’s drug test reflected that

the claimant was impaired by the use of cocaine at the time of his accident.

Further, Dr. Light opined that none of the medications that the claimant was

administered at the hospital would have caused a positive test for cocaine.  Dr. Light
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specifically stated that Marcaine was not a derivative of cocaine, and, further, that

a combination of the drugs administered would not have yielded a positive test for

the drug, cocaine.  Accordingly, the forensic evidence establishes that the claimant

was not a truthful witness.

Ark. Code Ann. §11-9-102 provides, in part:

(B)   “Compensable injury” does not include:

* * * * *
(iv)(a) Injury where accident was substantially occasioned by the use
of alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

(b)   The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in
contravention of physician’s orders.

The positive drug test for the illegal drug, cocaine, created a rebuttable

presumption that the claimant’s injury was substantially occasioned by the use of

cocaine.  The claimant was not a credible witness.  His controverted testimony did

not overcome the rebuttable presumption.  Accordingly, the record as a whole does

not support this claim for a compensable injury.

Concerning the claimant’s alternative contentions, they are also without merit.

First, there is no credible evidence, whatsoever, that the claimant’s injury was

caused by a faulty machine.  The rebuttable presumption reflects that the claimant’s

injury was caused by drug use.  In addition, a preponderance of the evidence

confirms that respondents controverted the claim for benefits, including medical



-8-

treatment, before the claimant received additional medical treatment.  Respondents

did not authorize the treatment in this claim.

In view of the foregoing, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


