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RACQUAL L. CONNER, EMPLOYEE CLAIMANT

CHARLES JACOBS,
d/b/a JACOB’S CHAMPIONS, INC., 
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Hearing before Chief Administrative Law Judge David Greenbaum on May 1, 2009,
at Marion, Crittenden County, Arkansas.

Claimant represented by Ms. Mandy N. Meadors and Mr. James W. Harris,
Attorneys-at-Law, Blytheville, Arkansas.

Respondent appeared pro se.

STATEMENT OF THE CASE

A hearing was conducted May 1, 2009, to determine various issues, set out

below, including whether the claimant sustained a compensable injury within the

meaning of the Arkansas workers’ compensation laws.

A prehearing conference was conducted in this claim on March 18, 2009,

and a Prehearing Order was filed on March 19, 2009.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the March 19, 2009, Order.  In addition, it was stipulated that the

claimant’s injury occurred in the State of Arkansas rather than Alabama.  A copy of

the Prehearing Order was introduced without objection as “Commission’s Exhibit

1.”

At the prehearing conference, the parties stipulated that the claimant
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sustained injures as the result of being attacked by a dog on or about March 7,

2006, resulting in the claimant being admitted to the hospital and incurring various

medical expenses.

By agreement of the parties, the following issues were presented for

determination:

1. Whether the respondent had the requisite number of employees to come
within the jurisdiction of the Act.

2. Whether the claimant was an employee or an independent contractor at the
time of her injury.

3. Compensability of the claim.

4. Entitlement to associated benefits if compensability is overcome.

Claimant contended, in summary, that she was an employee of Jacob’s

Champions, Inc., on March 7, 2006; that while working in the ordinary course and

scope of employment as a door-to-door Christian book and subscription

salesperson, she was viciously attacked by a pit-bull at 1101 Whitaker, #813, in

Forrest City, Arkansas, resulting in injuries to her head, face, arms, legs, torso, and

body which would entitle her to temporary total disability benefits, payment of

medical expenses, and a controverted attorney’s fee.

The respondent contended that the claimant was, at all times, an

independent contractor and not an employee; that she entered into a contractual

relationship in the State of Mississippi; that the employer’s business was located

in Georgia; that the corporation did not have the requisite number of employees to
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come within the jurisdiction of the Act; that there were no contacts with the State of

Arkansas to entertain jurisdiction, while further maintaining that the claimant’s injury

occurred in Birmingham, Alabama.  As reflected above, prior to the hearing, the

respondent conceded that the claimant’s injury occurred in Arkansas rather than

Alabama.

The claimant testified in her own behalf.  Charles Jacobs testified on behalf

of the respondents.   The record is composed solely of the transcript of the May 1,

2009, hearing containing a fifty (50) page medical exhibit, introduced as “Claimant’s

Exhibit A,” together with a copy of the contract agreement signed by the parties and

introduced as “Respondent’s Exhibit A.”  Subsequent to the hearing, the claimant

submitted a brief in support of the claim.  Respondent also submitted an undated

letter in response, together with another copy of the contract signed by the parties.

Said documents are being blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The limited stipulations agreed to by the parties are hereby accepted as fact.

3. At the time of her injury, on or about March 7, 2006, the claimant was

engaged in the selling or offering for sale to the general public magazine

subscriptions, books, and educational products and/or acting as a sales

agent for the respondent herein, authorized to solicit and obtain orders for

magazine subscriptions and products which is an exempted employment

under Ark. Code Ann. §11-9-102(11)(A)(vii) (Repl. 2002).

4. Because of the above finding, the balance of the issues are moot and will not

be fully discussed herein.

5. In the event the claimant’s employment is not an excepted employment as

defined by A.C.A. §11-9-102(11)(A)(vii) (Repl. 2002), which is inconsistent

with the findings reached herein, I do find that a preponderance of the

credible evidence would support the claimant’s contentions that she was an

employee rather than an independent contractor at the time of her admitted

injury and that respondent had the requisite number of similar employees to

come within the jurisdiction of the Act.

6. Respondent has controverted this claim in its entirety for purposes of

attorney’s fees.

DISCUSSION

The claimant, Racqual L. Conner, testified in her own behalf.  The claimant

is twenty (20) years old (DOB: 12/18/87).  At the time of her admitted injury, the
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claimant was eighteen (18) years old.  At the time of her injury, the claimant resided

in Vicksburg, Mississippi.  The claimant currently resides in Memphis, Tennessee.

The respondent, Charles Jacobs, d/b/a Jacobs Champions, Inc., is located in

Stockbridge, Georgia.  The claimant stated that she saw an employment

advertisement in the classified section of the newspaper in Vicksburg, Mississippi.

The claimant responded to the advertisement by making a call to Birmingham,

Alabama.  She talked to an individual named Nicky, last name unknown.  The

claimant was directed to travel by bus from Vicksburg, Mississippi, to Montgomery,

Alabama.  The bus ticket was paid by the respondent.  Upon arriving in Alabama,

the claimant met with Nicky and Charles Jacobs, respondent herein.  The claimant

entered into a written contract titled “Independent Contractor Agreement” consisting

of two (2) pages which is dated February 24, 2006, on page 1 and February 26,

2006, on page 2.  The terms of contract enrollment reflect that the claimant

requested authorization to solicit and sell magazine subscriptions and products as

an independent contractor sales agent.  The terms  further reflect that the claimant

was to be paid commission, specifically, 40% to 50% of her gross sales bi-weekly.

The respondent was to provide transportation.  Lodging and food were to be paid

by the claimant, out of her earned commissions.  The record reflects that, initially,

respondent paid for the claimant’s lodging and meals.  (Tr.25-27)(Resp. Ex. A)

The record reflects that after signing the contract, the claimant received

training on how to sell the various publications and magazines.  The claimant began
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selling the magazines in Birmingham, Alabama, where she remained for

approximately one week.  The claimant stated that after leaving Birmingham,

Alabama, a group of agents, estimated at between twenty (20) and forty (40), were

taken from Birmingham, Alabama, to Memphis, Tennessee, to sell publications.

The group stayed in a motel in Memphis.  The agents were then dropped off in

groups of two (2) in various neighborhoods throughout the city to solicit and sell

publications.  The claimant stated that she worked a week in Memphis, Tennessee.

Thereafter, while staying in a motel in Memphis, Tennessee, the respondent next

transported the agents to surrounding cities on the out-skirts of Memphis.  The

claimant was taken to Forrest City, Arkansas.  On her first day in Arkansas, the

claimant was attacked by a dog.  The incident is described below:

A     Me and the guy I was working with, we was standing outside of the lady’s trailer
trying to sell her the books, Bibles and magazines, and I had looked up and I seen
the dogs trying to come out the door, and she told me and the guy I was working
with to get on top of her car.  So I was getting on top of the car.  The dog grabbed
me by my left leg, pulled me off the car, and once I fell, I got up, tried to run from the
dog.  He grabbed me by my right leg, then locked on it, and there was a man down
the street had to pull the dog off me.

Q     And did they call an ambulance?

A     I had to call myself.

Q     You had to call it yourself?

A     Yes.

Q     The lady who drove the van didn’t call it for you?

A     She wasn’t there.
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Q     She had dropped you off and went somewhere else?

A     Yes, ma’am.

Q     Okay.  So you didn’t really have any control over where you were dropped off?

A     No, ma’am.

Q     Okay.  How did this – this was in a trailer park, right?

A     Yes, ma’am.

Q     And how did the overall appearance of the trailer park look to you?

A     It was pretty decent.

Q     Did it have a lot of dogs in it?

A     No.

Q     Okay.

A     It was just that one dog and it was in the inside of the trailer.  I didn’t see any
dogs anywhere else.  (Tr.15-16)

I feel compelled to point out that the medical records do not support the

claimant’s contentions that she sustained injuries to her head, face, arms, legs,

torso, and body.  Rather, the claimant’s primary injury involved her right leg.

Nevertheless, the record reflects that the claimant sustained significant scheduled

injuries to her extremity.  

The claimant was first taken by ambulance to the emergency room at the

Forrest City Medical Center on March 7, 2006.  The claimant wounds were cleaned.

The claimant was given a tetanus shot and medications for both pain and infection



-8-

and released.  The claimant returned to the motel in Memphis, Tennessee, where

she remained a couple of days before returning to her home in Vicksburg,

Mississippi.  The claimant stated that after she returned home, she became ill and

went to the hospital where she learned that gangrene had set up in her right leg, at

which time she was hospitalized for approximately one week.  The medical records

are somewhat confusing reflecting an admission and discharge date on multiple

occasions beginning March 21, 2006, at the South Mississippi Home Health in

Vicksburg, Mississippi.  (Tr. 19)(Cl. Ex. A)

Subsequent to the hearing, claimant’s attorney submitted a legal brief in

support of this claim addressing various issues which were presented for

determination.  Rather than conduct an exhaustive analysis of claimant’s brief,

which I find extremely persuasive on various issues, I am compelled to deny this

claim because the nature of the work the claimant performed is specifically

exempted under the Arkansas workers’ compensation laws.

While Arkansas has jurisdiction to determine whether an injury is

compensable, Ark. Code Ann. §11-9-102(11)(A) exempts various types of

employment from requiring coverage under the Workers’ Compensation Act,

including the type of employment services that the claimant was performing.  It is

provides, in part:

(11)     “Employment” means:

(A)     Every employment in the state in which three (3) or more
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employees are regularly employed by the same employer in the
course of business except:

*****
(vii)     Any person engaged in the vending, selling,

offering for sale, or delivery directly to the general public of any
newspapers, magazines, or periodicals or any person acting as sales
agent or distributor as an independent contractor of or for any
newspaper, magazine, or periodical: ....

At the conclusion of the hearing conducted on May 1, 2009, claimant’s

attorney, in her closing statement, contended that A.C.A. §11-9-102(11)(A)(vii)

specifically included rather than excluded persons performing the claimant’s work

coming within the definition of employment in this State.  However, in her brief

submitted subsequent to the hearing, claimant’s attorney recognized the error of her

legal argument and attempted to distinguish the immediate claim arguing that the

claimant was selling books, Bibles, and magazines and that the exception,

aforementioned, is only applicable to “newspapers, magazines, or periodicals.”

The claimant has failed to prove that the distinction has any merit.  By the

expressed terms of the contract, the claimant was hired to sell “magazine

subscriptions and products” as an independent contractor sales agent.  While I

agree that the respondent cannot, by contract, make the claimant an independent

contractor rather than an employee, the nature of the work is specifically exempted

employment.

It is undisputed that the claimant sustained injuries as the result of being

attacked by a dog on March 7, 2006, while engaged in work-related activities.
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However, our Act excepts various types of employment, including the activities that

the claimant was performing.  It is unclear why the claimant selected this jurisdiction

to pursue her claim when there are other jurisdictions which have more meaningful

contacts with the parties.  Further, I do not know whether other states which might

entertain jurisdiction have similar or the same exceptions for requiring coverage.

The claimant’s work activities are not covered employment in Arkansas.  

In view of the foregoing, the within claim is hereby respectfully denied and

dismissed. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


