
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F211057

CAROLYN E. CONNER CLAIMANT

BAPTIST REHAB, EMPLOYER RESPONDENT NO. 1
(SELF-INSURED)

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED APRIL 6, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared PRO SE.

Respondents represented by the HONORABLE GAIL PONDER GAINES, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on March 4,

2009.  A prehearing conference was held on December 2, 2008 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable September 10, 2002,
injury.

2.  The compensation rates are $280/210.

3.  Respondents accepted a 5% permanent
impairment rating to the shoulder.

4.  Respondents have paid a 20% wage loss
disability.
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5.  There was a hearing on October 26, 2005, with an
award of 20% wage loss disability and the 5% permanent
impairment rating.

6.  A Full Commission decision was rendered on
December 13, 2006, which affirmed and adopted the
administrative law judge’s decision.

7.  The Court of Appeals affirmed the Full
Commission’s decision on October 24, 2007.

The claimant contends she is entitled to additional medical benefits, to include a

shoulder surgery and to permanent and total disability benefits.

Respondents contend the claimant is not entitled to any additional permanent

benefits.  There has been an award of 20% wage loss disability and that is the law of

the case.  There is no evidence of change of condition and, further, the statute of

limitations for seeking further indemnity benefits has passed.  Respondents contend

the claimant’s entitlement to permanent partial disability benefits was satisfied under

the previous award that was affirmed by the Court of Appeals.

Respondents contend that Dr. Ashfaq Hasan is the authorized treating physician

and not Dr. Sanjay Dass per an order of Pat Capps Hannah on March 26, 2004. 

Respondents further contend that the medical sought by the claimant is not reasonable

and necessary in conjunction with the compensable injury.  Claimant has received and

continues to receive the medical care to which she is entitled directly related to her

compensable injuries to the shoulder and neck.  Respondents continue to pay Dr.

Hasan and for prescriptions he recommends.  Respondents controvert any additional



3

surgery to the shoulder as not related to the compensable injury and her carpal tunnel

syndrome or cubital tunnel syndrome as not related to the compensable injury.

ISSUES TO BE LITIGATED

1.  Permanent and total disability.

2.  Additional medical benefits.

3.  Statute of limitations.

4.  Change of circumstances.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable September 10, 2002, injury.

2.  The compensation rates are $280/210.

3.  Respondents accepted a 5% permanent impairment rating to the shoulder.

4.  Respondents have paid a 20% wage loss disability.

5.  There was a hearing on October 26, 2005, with an award of 20% wage loss

disability and the 5% permanent impairment rating.

6.  A Full Commission decision was rendered on December 13, 2006, which

affirmed and adopted the administrative law judge’s decision.
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7.  The Court of Appeals affirmed the Full Commission’s decision on October 24,

2007.

8.  The claimant has proven by a preponderance of the evidence that additional

medical treatment, to include shoulder surgery by Dr. S. Ashfaq Hasan, is reasonable

and necessary and related to the compensable injury.  Respondents are responsible

for the treatment by Dr. Hasan.

9.  The claimant has failed to prove by a preponderance of the evidence that the

surgery and treatment for her hand and elbow are related to the compensable shoulder

injury.

         10.  The claimant has failed to prove by a preponderance of the evidence that

there was a change of circumstances since her October 2005 hearing that would entitle

her to permanent and total disability benefits or any increased wage loss benefits over

and above those benefits awarded on October 25, 2005.

         11.  The statute of limitations does not bar the claim for additional benefits.

DISCUSSION

The claimant, 53 years of age, sustained a compensable injury on September

10, 2002, when she worked for the respondent employer as a CNA and she lifted a

patient.  The claimant sustained a compensable shoulder injury where she sought

treatment with Dr. John Yocum and ultimately had rotator cuff surgery on January 14,

2003.  The claimant did not return to work for the respondent.  Dr. Yocum opined the

claimant had reached maximum medical improvement on July 3, 2003, and assigned a

5% permanent impairment rating.  According to the claimant, Dr. Yocum placed some
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restrictions on her regarding use of her left arm.  The claimant testified that she did not

seek any other employment after being released by Dr. Yocum.

The claimant sought a change of physician from Dr. Yocum to Dr. Hasan in

March 2004.  The claimant testified that she takes Soma, Baclofen, Lyrica and

sometimes Tylenol #3 for pain.  

The claimant testified that she has not had any surgeries since the 2005

hearing.  The claimant did have a nerve conduction test and the claimant understood

that carpal tunnel surgery was recommended.  Respondents paid for the nerve

conduction study but did not authorize surgery.  According to the claimant, Dr. Hasan

did x-rays and ordered another MRI on May 24, 2008 and this showed a bursa tear. 

Dr. Hasan wants to perform another shoulder surgery to repair that and respondents

have denied further shoulder surgery.

Under cross examination, the claimant verified that she was referred to Dr. John

Yocum, an orthopedic surgeon, who performed rotator cuff surgery and she was also

referred to Dr. James Adametz who looked at her neck.  Once Dr. Adametz released

the claimant from his care, the claimant requested a change of physician to Dr. Steven

Cathey who looked at her neck.  The claimant also saw Dr. Crow, an orthopedic

surgeon, as well as Dr. Hasan and Dr. Berry Thompson, an orthopedic surgeon.  The

claimant confirmed that she had declined some injections offered by Dr. Meador and

had declined some injections offered by Dr. Hasan and Dr. Bernhardt, as well as

declining the drug Neurontin.
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The claimant confirmed that she felt she was permanently and totally disabled at

the time of the last hearing in October 2005 and had pain every day.  The claimant

confirmed that she is the sole caretaker for her three grandchildren, ages five, six and

nine.  She confirmed that she has been the caretaker since the last hearing.  The

claimant has a GED and has taken secretarial courses at Capitol City Junior College

but has not applied for any work since her injury.

The claimant was reminded of her previous medical history of shoulder pain

back in April 1986, a fall at work where she hit her head and back and had to undergo

treatment and miss work, a car accident in 1993 where she had neck problems, and

treated with Dr. Gary Nunn in 1996 and 1997 for neck and shoulder problems.  The

claimant has undergone a Functional Capacity Evaluation and the results showed

inconsistent effort.

ADJUDICATION

Employers must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a)(Repl.

1999).  However, injured employees have the burden of proving by a preponderance of

the evidence that medical treatment is reasonable and necessary.    Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).   In assessing whether a given

medical procedure is reasonably necessary for treatment of the compensable injury, we

analyze both the proposed procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission Opinion filed
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December 13, 1989 (Claim No. D511255).  Also, respondents are only responsible for

medical services which are causally related to the compensable injury.

The claimant’s authorized treating doctor is Dr. S. Ashfaq Hasan and his most

recent report in evidence is an October 29, 2008, report where he discusses the May

27, 2008, MRI of the claimant’s left shoulder.  Dr. Hasan noted the MRI reveals some

bursal-sided fraying of the supraspinatus with a partial thickness tear of the anterior

aspect of the supraspinatus.  Dr. Hasan has opined that the claimant may benefit from

a repeat cervical decompression to treat her shoulder pain.  Dr. Hasan has stated that

the surgery would be an arthroscopic cervical decompression and debridement of the

rotator cuff.  This would strictly be for shoulder pain and nothing else.  The May 24,

2008, MRI notes in the Impression section: “Likely changes of previous acromioplasty

and rotator cuff repair or debridement.  Changes most likely from previous rotator cuff

repair.  Shallow partial tears need consideration and include the anterior fibers of the

supraspinatus and superior bursal fibers of the supraspinatus.”  (Cl. Exh. No. 1, pp. 3

and 4.)  After considering the claimant’s testimony and the medical evidence, I find the

claimant has proven by a preponderance of the evidence that the additional medical

treatment, to include shoulder surgery, is reasonable and necessary and related to the

compensable injury.  I find specifically that only the treatment by Dr. Hasan is

reasonable and necessary and the responsibility of respondents.

The issue of whether treatment is reasonable and necessary is a question of fact

for the Commission.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  However, when the primary injury is shown to have arisen out of and in the
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course of the employment, the employer is responsible for any natural consequence

that flows from that injury, and the basic test is whether there is a causal connection

between the injury and the consequences of such.  Id.  A non work-related independent

intervening cause does not require negligence or recklessness, but if the claimant is

engaged in unreasonable conduct, the result may be an independent intervening

cause.  Davis v. Old Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326 (2000);

see, Ark. Code Ann. §11-9-102(4)(F)(iii) (Supp. 1999).

The claimant has been seen by Dr. Jeanine Andersson and a report on March 5,

2007, indicates that claimant has left carpal tunnel syndrome and left cubital tunnel

syndrome as documented by a nerve conduction study.  Dr. Andersson has suggested

surgery to help the claimant deal with her complaints of numbness and tingling in the

left hand.  There was no medical opinion that connected the claimant’s hand and elbow

complaints to the claimant’s compensable shoulder injury some five years before.  I find

the claimant has failed to prove by a preponderance of the evidence that the hand and

elbow complaints are related to the compensable 2002 injury.

The claimant next contends that she is permanently and totally disabled.  The

claimant had a hearing on October 26, 2005, where she was represented by an

attorney and there was an award of 20% wage loss disability in addition to the 5%

permanent impairment rating assigned by Dr. Yocum.  That Order and Opinion was

appealed to the Full Commission and the administrative law judge’s opinion was

affirmed and adopted on December 13, 2006.  The Full Commission order was
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appealed to the Arkansas Court of Appeals and that Court affirmed the Full

Commission’s decision on October 24, 2007.  That opinion is now law of the case.

In order to be entitled to additional benefits, Ark. Code Ann. §11-9-522(d)

provides:

(d) In accordance with this section, the commission may
reconsider the question of functional disability and change a
previously awarded disability rating based on facts occurring
since the original disability determination if any party makes
application for reconsideration within one (1) year after the
occurrence of the facts.

The claimant was asked to tell the court what was different about her condition now

than from the date of the hearing on October 26, 2005.  The claimant testified, “I’m still

having the same problems.”  T., p. 22.  The claimant stated her condition was worse

and responded:

THE WITNESS: Yes, it has.  I’m still having the same
problems.  My neck - - They would never address my neck. 
It started off with my neck and my shoulder, and, after they
found out my shoulder was tore, they just disregarded my
neck.  And somehow my attorney, I guess, just wouldn’t say
anything else about my neck.  So that’s why I’m still having
the problems with my neck and shoulder combined.  

It’s just gotten worse.  I don’t sleep at night; I can’t do what I
used to do - - none of the things I used to do.  I’m just
basically housebound.  (T., p. 22, lines 11-21.)

The claimant testified that she has not applied for any employment since leaving

the respondent.  She further stated that she became eligible for social security

disability in April 2006.  
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When Dr. John Yocum opined on July 3, 2003, that the claimant had reached

maximum medical improvement, he assigned her a 5% permanent impairment rating

and gave her some permanent restrictions with no overhead activities, no lifting greater

than five pounds and no repetitive duties with the left arm.  He did not indicate in any

form that she was totally unable to work in the future.  The claimant participated in a

Functional Capacity Evaluation on August 24, 2005, and the conclusion was that she

put forth inconsistent effort and demonstrated inappropriate illness behaviors.  She was

still considered able to perform sedentary activities even with her inconsistent effort. 

The claimant has a GED and has taken secretarial courses in the past.  The claimant

testified that she has not applied for any clerical work nor has she applied for any jobs. 

The claimant testified that she is the sole caretaker for three of her grandchildren, ages

nine, six and five and has been the caretaker since the 2005 hearing.

After hearing the claimant’s testimony and reviewing the medical evidence, and

reconsidering all the wage loss factors identified in Ark. Code Ann. §11-9-522,, I find

the claimant has failed to prove by a preponderance of the evidence that she is

permanently and totally disabled.  I do not find that the claimant has proven that she

has a change of circumstances since the last hearing that would result in a higher wage

loss percentage of permanent and total disability.  The claimant’s case was litigated

and benefits were awarded in 2005 with the claimant’s 5% permanent impairment and

the additional 20% wage loss assessment.  The claimant has admitted herself that her

condition is the same as it was in 2005 but worse as she has trouble sleeping.  She

considered herself to be permanently and totally disabled in 2005.  The medical
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documentation and the FCE simply do not support the claimant’s contention that she is

totally unable to work.  The claimant has some restrictions and those were taken into

consideration in 2005 in assigning the 20% wage loss at that time.  The claimant is 53

years old and has continued to be the sole caretaker of three grandchildren, ages now

five, six and nine, and has been the sole caretaker since 2005.  She has never

attempted to find suitable employment.  I find the claimant is not permanently and

totally disabled and is not entitled to additional wage loss benefits at this time.

Respondents have asserted that the statute of limitations would bar the claim for

additional wage loss or permanent and total disability benefits.  However, I find that the

statute would not bar a request for additional benefits.  Ark. Code Ann. §11-9-522(d)

provides that the party can make application for reconsideration within one year after

the occurrence of the facts.  In the present case, the claimant has asked for additional

wage loss benefits within one year of the May 24, 2008, MRI showing some new

findings.

ORDER

The claimant has proven by a preponderance of the evidence that additional

medical treatment, to include possible shoulder surgery by Dr. S. Ashfaq Hasan is

reasonable and necessary and related to the compensable injury.  Respondents are

responsible for the treatment by Dr. Hasan.  The claimant has failed to prove by a

preponderance of the evidence that the surgery and treatment for her hand and elbow

are related to the compensable shoulder injury.  The claimant has failed to prove by a

preponderance of the evidence that there was a change of circumstances since her
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October 2005 hearing that would entitle her to permanent and total disability benefits or

any increased wage loss benefits over and above those benefits awarded on October

25, 2005.  The statute of limitations does not bar the claim for additional benefits.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


