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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F712270

GEORGE B. CLUTE, EMPLOYEE CLAIMANT

NRI, INC., EMPLOYER RESPONDENT

LIBERTY MUTUAL INSURANCE, CARRIER                      RESPONDENT
                                         

                OPINION FILED APRIL 17, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondent was represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.   

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 15,

2009, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on January 26, 2009.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be ligated and resolved at the hearing, along with the parties

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
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all relevant times, including November 13, 2007.

3.  Claimant is entitled to the maximum compensation rates.

4.  The claimant sustained a compensable low back injury.

5.  The issue of permanency is reserved.

6.  Additional treatment has been controverted in its

entirety.

     7.  At the time of the hearing, the parties stipulated that 

if called to testify, namely, Rick Longo, Diane Maggio, and Faith

Bess, they would corroborate the claimant’s testimony regarding the

pain and problems he has experienced with his back.   

     By agreement of the parties, the issue(s) to be presented at

the hearing was as follows:

1.  Constitutional Issues.  (At the time of the hearing, the

claimant withdrew this issue.)

2.  Compensability of claimant’s depression.  (At the time of

the hearing, the claimant withdrew this issue). 

3.  Additional medical treatment as prescribed by Dr. Morgan.

The claimant’s contentions are set out in his response to the

Prehearing Questionnaire, and are hereby incorporated by reference.

The respondents’ contentions are set out in it response to the

Prehearing Questionnaire, as these are hereby incorporated herein

by reference.  However, at the time of the hearing, the claimant

modified his contentions to essentially contend that he is entitled

to additional medical treatment for his back as recommended by Dr.

Chad Morgan pursuant to his office visit note of November 11, 2008.
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    The respondents essentially contended that the claimant has

been provided appropriate benefits for his compensable back injury.

The additional medical treatment as recommended by Dr. Morgan is

not reasonable and necessary medical treatment for his compensable

back injury.                      

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order, the claimant’s response to the

Prehearing Questionnaire, and the respondents’ response to the

Prehearing Questionnaire, which were all marked as Commission’s

Exhibit No. 1.  The claimant’s Medical Packet was marked as

Claimant’s Exhibit No. 1. 

 The following witness testified at the hearing: the claimant.

                         DISCUSSION

       The claimant was forty-four years old when he sustained an

admittedly compensable back injury while working for the respondent

on November 13, 2007.  The claimant had worked for the respondent

approximately eight years.  His job duties entailed that of plant

manager.  The claimant essentially testified that during his

employment with the respondent, he missed only two days of work. 

    He essentially testified that his compensable back injury

occurred while sitting/kneeling on the floor attempting to turn a

part, and when he twisted, it caused severe pain and numbness of

the legs.  According to the claimant, he was unable to walk

immediately following this incident.   

   The claimant admitted to undergoing extensive conservative

treatment, which included, a medication regimen, and physical
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therapy treatment.  He further essentially testified that he also

underwent back surgery with Dr. Blankenship, but the surgery did

not help him.  Therefore, the claimant testified that he sought a

change-of-physician to treat with Dr. Chad Morgan.  The claimant

essentially testified that he is requesting that the Commission

allow him to treat with a doctor that can “fix him,” namely, Dr.

Morgan.         

     As of the date of the hearing, the claimant rated his pain to

be a seven on a scale of ten.  He testified that he only sleeps for

about three hours each night and spends most of his day in a

recliner.  According to the claimant, it is a chore going the

bathroom alone.  The claimant also agreed that the stress of his

injury has resulted in significant weight loss.       

     A review of the medical evidence shows that the claimant first

sought medical treatment for his back injury from Dr. Mark

Williams, which occurred on the date of the injury.  At that time,

the claimant reported having injured himself at work.  The claimant

complained of back pain and leg numbness.  He was assessed with

back pain, for which he was given medications and directed to

return to light-duty work.

     The following day, the claimant sought emergency treatment 

from Baxter Regional Medical Center due to back pain.  Dr.  Philip

Sadler assessed the claimant with “acute back pain.”

     On November 20, 2007, an MRI without contrast was performed of

the claimant’s lumbar spine, with the following impression:

A small protrusion/herniation at the L4-L5 level.  This
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is mainly central in nature and indenting the anterior
aspect of the thecal sac and mildly narrowing the left
neural foramina.

     Further review of the medical evidence of record demonstrates

that the claimant underwent physical therapy treatment to his back

at the McBribe Rehabilitation Center.  The claimant underwent

physical therapy treatment from December 3, 2007, until at least

January 9, 2008.

   The claimant underwent a lumbar MRI without gadolinium

enhancement, on January 31, 2008, with the following impression:

L4-5 disk herniation with probable annular disruption
with no significant neural impingement.  Although we are
comparing different scanner, it does not appear that this
disk has changed from the previous MRI.    

     Next, the claimant underwent a CT scan of the lumbar spine,

without contrast, on March 12, 2008, with the following impression:

1. Lumbar spondylosis most pronounced at L4-5, with
grade 4 posterior annular tear/broad-based
posterior disc protrusion causing partial
effacement of the ventral thecal space and
moderate right neural foraminal narrowing

2. Grade 2 annular tear at L3/4 with no disc
herniation or canal stenosis.

     Also, on March 12, 2008, the claimant underwent L4-5 

injection for discography, and additional level injection for

discography L3-4, with Dr. Blankenship.  Discogenic lower back pain

and L4-5 disk herniation was confirmed by discography with an

incompetent disk.

     The claimant underwent surgery with Dr. Blankenship on March

21, 2008, in the form of anterior lumbar interbody arthrodesis via

XLIF approach.
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   Dr. Blankenship placed the claimant at maximum medical

improvement on June 26, 2008 and assessed the claimant with a nine

percent impairment to the body as a whole.     

    The claimant underwent evaluation with Dr. Chad Morgan on

November 11, 2008.  His impression, included the following:

1.  S/p L4/5 fusion, right DLIF in March 2008 by Dr.
Blankenship in Fayetteville, AR.
2.  Severe mechanical low back pain.
3.  No radicular pain.
4.  There are no post-op films for my review today.
5.  Tobacco.
6.  My primary consideration is for a psueudoarthrosis,
and the below studies will look more carefully at the
construct and evaluate for instability.  He does not have
posterior instrumentation.
7.  Motivated patient.

                            * * *   

Dr. Morgan recommended the following plan:

1.  Lumbar CT with recons.
2.  Lumbar flexion/extension x-rays and AP/lateral 

         x-rays.
3.  Lab Orders: CRP, ESR, CBC.
4.  We will call results of above.
5.  Flexaril (sp) script today.

During today’s visit, an extensive review of lumbar
spondylosis, disc herniations, and radiculopathies was
conducted with the patient.  A model of the spine was
used to demonstrate the various pathologies and
generators of pain within the lumbar spine.  We talked
about the role on both surgical and non-surgical
treatment modalities, and the importance of weight
management, exercise, core body strengthening,
flexibility, and proper lifting techniques.  The non-
surgical options including medications, physical therapy,
epidural steroid injections, facet injections, and
foraminal injections were reviewed.  The patient
understood that in some cases surgical treatment is
necessary and this may include decompression, fusion or
lumbar disc replacement.

                         ADJUDICATION
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     The sole issue for determination is whether the claimant is

entitled to additional medical treatment for his November 13, 2007,

admittedly compensable back injury.           

An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he or

she is entitled to additional medical treatment.  Dalton v. Allen

Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question of

fact for the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).

     After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find the

claimant met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for

his compensable back injury of November 13, 2007, as recommended by

Dr. Morgan.

     The parties stipulated that the claimant sustained a  

compensable injury to his back on November 13, 2007.  The

respondents have paid some benefits, including, medical expenses

and temporary total disability compensation, and accepted a

permanent partial disability rating of nine percent to the body as

a whole. However, the respondents subsequently suspended the

payment of medical benefits, after the claimant obtained a change

of physician to treat with Dr. Chad Morgan.  Hence, the respondents
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have paid for the claimant’s one-time-visit with Dr. Morgan, but

refused to pay for any additional medical treatment as set out in

Dr. Morgan’s medical note of November 11, 2008. 

     Specifically, here the claimant suffered a compensable injury

to his back, while kneeling on the floor attempting to flip a part,

which resulted in a sudden twisting motion to his upper body.

Thereafter, the claimant underwent extensive conservative  

treatment, which included, medication and physical therapy, but

these failed to relieve his symptoms.  On March 12, 2008, the

claimant underwent a CT scan of the lumbar spine without contrast

which revealed, “1. Lumbar spondylosis most pronounced at L4-5,

with grade 4 posterior annular tear/broad-based posterior disc

protrusion causing partial effacement of the ventral thecal space

and moderate right neural foraminal narrowing.  2. Grade 2 annular

tear at L3-4 with no disc herniation or canal stenosis.”  On March

21, 2008, Dr. Blankenship performed anterior lumbar interbody

arthrodesis via XLIF approach.  The claimant credibly testified

that despite surgery, he has continued to suffer ongoing severe

back pain and related symptoms.  Dr. Morgan examined the claimant

on November 11, 2008. He assessed the claimant with “severe

mechanical low back pain,” and opined the need for further

diagnostic testings and possible treatment options.

     I recognize that Dr. Blankenship pronounced the claimant to be

at maximum medical improvement on June 26, 2008.  Nonetheless, it

is well-settled that a claimant may be entitled to ongoing medical

treatment after the healing period has ended, if the medical
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treatment is geared toward management of the claimant’s injury.

Patchell v. Wal-Mart Stores, Inc., 86 Ark App. 230, 184 S.W. 3d 31

(2004).  Despite extensive conservative treatment and back surgery,

the claimant has persistently complained of continued debilitating

chronic low back pain and related symptoms, with only minimal

relief.  The claimant credibly testified that as of the date of the

hearing, he continues with low back pain and related symptoms due

to his compensable injury, which he rated to be a seven on a scale

of ten.       

     Therefore, in light of the persistent nature of the claimant’s

symptoms since the compensable incident despite extensive

conservative treatment and even surgery, the objective findings of

an acute injury to his back (see above, full discussions of

diagnostic findings), and based on the expert opinion of Dr.

Morgan, I find that the treatment as recommended by his treating

physician is reasonably necessary in connection with the injury

received by the claimant.   

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including November 13, 2007.

3.  Claimant is entitled to the maximum compensation rates.
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4.  The claimant sustained a compensable low back injury.

5.  Additional treatment has been controverted in its       
         entirety.         

6.  The parties stipulated that if called to testify,
         Rick Longo, Diane Maggio, and Faith Bess would 
         corroborate the claimant’s testimony regarding the
         pain and problems he has experienced with his back 
         as a result of his compensable injury.       

7.  The claimant has proven by a preponderance of the  
    evidence that additional medical treatment is      
    reasonably necessary in connection with his        
    compensable back injury of November 13, 2007.

8.  All other issues are reserved.                   

                            AWARD

     The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment for his

compensable back injury of November 13, 2007.  Therefore, the

respondents are directed to pay benefits in accordance with the

Findings of Fact cited above.  

      Because the claimant’s injury occurred after July 1, 2001, I

am without statutory authority under Ark. Code Ann. §11-9-715 to

award the claimant’s attorney an attorney’s fee on the medical

benefits awarded herein.  

      IT IS SO ORDERED.

____________________________
CHANDRA HICKS
Administrative Law Judge      
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