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STATEMENT OF THE CASE

A hearing was conducted November 21, 2008, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on October 15, 2008,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order, subject to additional stipulations

announced at the hearing.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1." 

It was stipulated that the employee/employer/carrier relationship existed

between the parties at all relevant times, including March 10, 2006; that the claimant
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sustained a compensable left knee injury on said date; that he earned sufficient

wages to entitle him to compensation rates of $429.00 per week for temporary total

disability and $322.00 per week for permanent partial disability; that respondents

had paid various medical, temporary total disability, and a two percent (2%)

permanent impairment to the left lower extremity; and that respondents had

controverted all benefits beyond those previously paid.  At the hearing, the parties

agreed that the claimant received short-term disability benefits in the amount of

$439.76 per week at all applicable times through August 18, 2007, and that long-

term disability benefits were paid in the amount of $158.17 per week beginning

August 21, 2007, and continuing through the present which would entitle

respondents to a credit equal to, dollar-for-dollar, the amount of benefits the

claimant had previously received pursuant to Ark. Code Ann. §11-9-411.

By agreement of the parties, the following issues were presented for

determination:

1) Respondents’ liability for a total knee replacement surgery that the claimant
has previously undergone.

2) Claimant’s entitlement to additional temporary total disability.

Claimant contended, in summary, that respondents should be held

responsible for the payment of medical bills related to a total knee replacement,

together with other medical treatment leading up to the surgery, as well as

continued, reasonably necessary medical treatment; that the claimant was entitled

to additional temporary total disability from the date last worked and continuing
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through the present, maintaining that his healing period had not ended (exact dates

to be identified at the hearing); and that a controverted attorney’s fee should attach

to any benefits awarded.  The claimant reserved the issue of entitlement to

additional permanent disability benefits.  At the hearing, the claimant clarified his

contentions to request temporary total disability beginning August 13, 2007, which

was the date of his total knee replacement.

The respondents contended it had paid all appropriate benefits to which the

claimant was entitled.  Respondents contended that the total knee replacement,

which the claimant had undergone, was not reasonably necessary treatment for the

work-related injury, maintaining that the claimant had a prior knee injury and surgery

resulting in significant arthritis, degenerative changes, and total removal of the

meniscus resulting from the1982 injury and surgery which necessitated claimant’s

knee replacement.  Alternatively, respondents maintained that it accidentally

overpaid indemnity benefits and that, in the event the claimant was entitled to

additional indemnity benefits, respondents were entitled to a credit for overpayment,

as well as a credit for any benefits the claimant received from group benefits

pursuant to Ark. Code Ann. §11-9-411.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the November 21, 2008, hearing containing a joint medical

exhibit consisting of eighty (80) pages.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that all of the

medical treatment for his left knee beginning March 10, 2006, is directly and

causally related to the admitted work-related incident which arose out of and

during the course of the claimant’s employment with Kraft Foods on said

date.  Respondents are responsible for payment of all hospital, medical, and

related expenses for treatment of claimant’s March 10, 2006, injury,

including, but not limited to the claimant’s total knee replacement on August

13, 2007, and respondents remain responsible for continued reasonably

necessary medical treatment.

4. The claimant has proven, by a preponderance of the evidence, that he is

entitled to temporary total disability benefits for the period beginning August

13, 2007, and continuing through June 11, 2008.

5. The claimant healing period ended on or before June 11, 2008.
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6. Respondents are entitled to a credit for all temporary total disability, as well

as all permanent partial disability benefits previously paid.  In addition,

respondents are entitled to a credit or offset equal to, dollar-for-dollar, the

amount of benefits the claimant has previously received for the same

medical  services  or  period  of  disability  pursuant  to  Ark.  Code  Ann.

§11-9-411.

7. The issue of claimant’s entitlement to additional permanent disability has

been specifically reserved.  Any additional issues are, by necessity,

specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As reflected by the

stipulations, the claimant sustained an admitted compensable left knee injury as the

result of a specific incident identifiable in time and place of occurrence which arose

out of and during the course of the claimant’s employment with Kraft Foods on

March 10, 2006.  The record reflects that respondents initially exercised good faith

in meeting its obligations under our workers’ compensation laws by providing the

claimant with prompt medical treatment, as well as paying various indemnity

benefits, the exact amounts paid being unclear because, as reflected above,

respondents also paid both short-term and long-term disability benefits which would

entitle it to an offset or credit against its liability for workers’ compensation disability

benefits.  It appears that respondents controverted the claimant’s total knee
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replacement because it concluded that the major cause for the need for additional

medical treatment, including the total knee replacement, was related to the

claimant’s prior injury and pre-existing degenerative changes resulting from the prior

injury.  As will be set out further below, respondents’ contentions are simply

inconsistent with our workers’  compensation  laws  concerning  compensability  for

aggravations  of  pre-existing conditions.

The claimant, Stephen Cluckey, is fifty-eight (58) years old.  The claimant

began working for Kraft Foods on January 9, 2006.  The claimant sustained an

admitted compensable injury to his left knee on March 10, 2006.  The claimant’s

description of the injury, together with his testimony concerning a prior left knee

injury, as well as his acknowledgment of a prior disability related to his low back is

set out below:

Q     Okay.  And you were working for Kraft Foods on March 10th, 2006?

A     Yes.

Q     If you could just briefly describe how you were injured and what body part was
injured.

A     I was inside cleaning out what they call a flex dryer oven, and my leg slipped
out in a twisting motion into what they call a clean out hole, striking the pipes that
are down below and my body twisted.

Q     All right. So to sum it up, you sustained a twisting type injury to your left knee?

A     Yes.

Q     Now, let’s talk about anything prior to March 10, 2006.  Had you ever injured
your left knee prior to that day?
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A     Yes.

Q     Approximately when?

A     In approximately 1982.

Q     Okay.  And  pages  1  through  5 of the joing exhibit indicate that you were a
21-year-old truck driver and you injured your left knee?

A     Yes.

Q     Is that correct?

A     Yes.

Q     And you had a surgical procedure at that time?

A     Yes.

Q     Tell us how that resolved.  What was the physical nature of your left knee after
recovery from that injury?

A     I had no problems with it at all.

Q     So say after the completion of your treatment in 1982 or ‘83, did you have any
treatment on your left knee until 2006?

A     No.

Q     Did you ever see a doctor at all for your left knee, any sort of pain, any sort of
problems, between 1982 and 2006?

A     No.

Q     Ever take any medication such as – even over-the-counter medication for any
left knee problems between 1982 and 2006?

A     No.

Q     Were your abilities to run, to jump, to stoop, to bend in any way limited prior to
March 2006 regarding the left knee?
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A     No.

Q     All right.  Now, you have had other medical conditions that have limited you
prior to 2006, haven’t you?

A     Yes.

Q     And what is that condition?

A     Back fusion.

Q     All right.  How has it affected your ability to work?

A     It’s made it more difficult.

Q     Okay.  Have you actually received some adjudication as being disabled from
that?

A     Yes, I did.

Q     And once you received that adjudication, who was that adjudication from?

A     The insurance company or from – it was done through Social Security.

Q     Okay.  And once Social Security adjudicated you disabled, what did you do
with regard to work after that adjudication?

A     I went looking for a job that I could do.

Q     Okay.  Have you notified Social Security that you were doing that?

A     Yes.

Q     And were you under some sort of program that allowed you to work?

A     Yes.

Q     And was that why you were at Kraft working?

A     Yes.

Q     All right.  Now, were you working a full-time job in March of 2006 for Kraft?
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A     Yes.  (Tr. 8-10)

Respondents provided the claimant with prompt medical treatment.  The

claimant was initially referred to the company doctor, Dr. Richard Covert at the NEA

Clinic in Jonesboro, Arkansas.  Dr. Covert subsequently referred the claimant to Dr.

Jason Brandt, an orthopedic surgeon at the NEA Clinic.  In fact, all of the claimant’s

medical treatment has been directed by the respondents.  Dr. Brandt has remained

the claimant’s primary treating physician for his left knee injury.  The record reflects

that initially respondents provided the claimant with suitable light-duty employment,

specifically, a desk job.  The claimant continued working light-duty from March 11,

2006, through on or about July, 2006.  Dr. Brandt performed surgery on the

claimant’s left knee on July 20, 2006.  The claimant testified that he continued to

experience  significant  physical  problems  with  his  left  knee  following  the  July

20, 2006, surgery.  In fact, the claimant stated that he required the use of crutches

to ambulate until undergoing a total knee replacement on August 13, 2007.

Apparently, respondents either provided the claimant with suitable employment or

paid the claimant short-term disability benefits until the claimant underwent a total

knee replacement at which time the claimant began receiving long-term disability

benefits at a substantially reduced disability rate.  The claimant has not returned to

gainful employment since August 13, 2007.  The record reflects that even following

the total knee replacement, the claimant has continued to experience knee

problems. 
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ADDITIONAL MEDICAL TREATMENT

The first issue presented for determination concerns respondents’ liability for

additional medical treatment, including claimant’s total knee replacement surgery.

Under our workers’ compensation law, an employer takes the employee as

he finds him, and employment circumstances that aggravate pre-existing conditions

are compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

S.W.3d 150 (2003).  An aggravation of a pre-existing, non-compensable condition

by a compensable injury is, itself, compensable.  Id.  An aggravation is a new injury

resulting from an independent accident.  Id.

In the instant case, there is no dispute that the claimant sustained a

compensable left knee injury.  The primary dispute is whether the claimant’s

subsequent need for a total knee replacement was reasonably necessary medical

treatment and whether the treatment was causally related to the claimant’s March

10, 2006, accident.  

It appears that both parties are under the mistaken belief that for the surgery

to be compensable, the injury must be the major cause of the claimant’s need for

treatment, specifically, the total knee replacement.  This is not the law.  First, I feel

compelled to point out that the claimant’s primary treating physician, Dr. Jason

Brandt, has opined that the major cause of the claimant’s need for a total knee

replacement was his compensable injury.  (See, Cl. Ex. A, p.2) Whether or not the

claimant’s compensable injury was the major cause for his need for a total knee
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replacement is not controlling.  Rather, the primary question is whether the

claimant’s compensable injury had some effect on his knee and whether the injury

aggravated, accelerated, or combined with the pre-existing condition which

necessitated or contributed to his need for additional medical treatment. See,

Williams v. L. & W. Janitorial, 85 Ark. App. 1, 154 S.W.3d 383 (2004).

Clearly, the claimant’s March 10, 2006, knee injury aggravated, accelerated,

and combined with the claimant’s pre-existing knee condition to cause the need for

two (2) surgeries, including the disputed total knee replacement.  All of the

claimant’s medical treatment, to date, is the responsibility of respondents.

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within his healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).
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The claimant has, to date, not returned to gainful employment.  Claimant

sustained a scheduled injury.  Under our workers’ compensation laws, an employee

that sustains a scheduled injury is entitled to compensation for temporary total and

temporary partial disability benefits during the healing period or until the employee

returns to work, whichever occurs first.    Wheeler Construction Co., v. Armstrong,

73 Ark. App. 146, 41 S.W.3d 822 (2001); Farmers Co-op v. Biles, 77 Ark. App. 1,

69 S.W.3d 899 (2002).

The record reflects that the claimant is not longer receiving active medical

treatment for his left knee.  Although the claimant continues to experience problems

with his left knee, and may require additional treatment in the future, his primary

treating physician, Dr. Brandt, released the claimant from his care on June 11,

2008, to return for additional treatment on an as needed basis only.  Accordingly,

I find that the claimant’s healing period ended on or before June 11, 2008.  (Jt. Ex.

A, pp.79-80) 

The record reflects that some of the claimant’s medical treatment has been

paid by private insurance.  Further, the claimant has received various workers’

compensation benefits, as well as short-term and long-term disability benefits

provided by the employer.  Further, it was contended that the respondents

accidentally overpaid indemnity benefits and would be entitled to a credit for

overpayment.  The parties stipulated that the respondents would be entitled to a

credit for any benefits the claimant received pursuant to Ark. Code Ann. §11-9-411.
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AWARD

Respondents shall pay, to the claimant, temporary total disability benefits at

the rate of $429.00 per week beginning August 13, 2007, and continuing through

June 11, 2008.

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay and or to reimburse the

claimant for all hospital, medical, and related expenses related to the compensable

injury, including, but not limited to claimant’s total knee replacement and

respondents remain responsible for continued reasonably necessary medical

treatment.

Respondents may claim a credit for all workers’ compensation indemnity

benefits previously paid, as well as a credit or offset equal to, dollar-for-dollar, the

amount of benefits the claimant has previously received pursuant to Ark. Code Ann.

§11-9-411.

Additionally, claimant’s attorney, Mr. M. Scott Willhite, is hereby awarded the

maximum statutory attorney’s fee on this entire Award pursuant to, and limited, by

Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


